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PREFACE 


- is the moſt uſeful method of Report- 
ing a Law Caſe. 


Upon the beſt Conſideration, the Re- 


porter was able to give the Matter, the 


following Method appeared to be the 


moſt uſeful, and has been obſerved, in 


reporting the Caſes contained in this Vo- 
lume. 3 | 


In the firſt Place, to ſhew in what 


manner the Caſe came before the Court , 


in the next, to ſtate the Facts of the 


_ Caſe, and if a Queſtion did ariſe upon 


any part of the Pleadings, to ſtate ſuch 
Part; then, to mention the Queſtion or 


Queſtions 4 


T is not very eaſy to determine, which 


re 


Queſtions which aroſe in the Caſe; and 
to conclude with the Judgment of the 
Court. 


As the material Things, which were 
ſaid, and the Caſes, which were relied 
upon, in arguing a Caſe, are taken No- 
tice of by the Court, in giving Judg- 
ment, the Arguments of Council, for the 
ſake of avoiding Repetition, are omit- 
ted. 


Upon the whole, the Endeavour has 
been, to Report the Caſes in the Man- 
ner, which ſeemed moſt proper to con- 
vey the neceſſary Information, and to do 
this, with as much Brevity as was con- 


ſiſtent with Perſpicuity. 


Michaelmas 


Michaelmas Term, 
25 Geo. 2. 1751. 
Sir William Lee, = Chief Fufiice. 


Sir Thomas Deniſon, 


Sir Martin Wright, 
> Tuſtices. 
Sir Michael Folter, 


Golding ver, Crowle. 


"PON a rule to ſhew caufe, why a new I a bill of in- 
trial ſhould not be had, in an action did ment have 

upon the caſe, it appeared; that the action been found a 
was for maliciouſly proſecuting an indict- war bill. ex- 
ment for perjury ; that it was proved on the muſt be prov- 
part of the plaintiff, that upon the trial of ed in an acti- 
the indictment he had been acquitted upon on for malici- 
the merits; that it was proved on the part of „a proſ-- 
the defendant, that there was probable cauſe _— 15 
for preferring the indictment ; that Deniſon 
J. before whom the action was tried, had di- 
rected the jury, that upon this evidence they 
ought to find a verdict for the defendant; 
and that the verdict was for the plaintifl. 


The rule was made abſolute. 
= And 


preſs malice 


—— 


t3 
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A ſettlement 
cannotbe gain- 
ed, by reſid- 
ing leſs than 
torty days up- 
on an eltate 
for years, 
which a man 
becomes inti- 
tled to by act 


And by the court As the direction of the 
judge was in a matter of hw, and was. in 
our opinion, very right, the preſent verdict, 
which is contrary thereto, ought not to 
ſtand. More was proved in this cafe on 
the part of the defendant, than it was incum- 
bent upon him to prove; for in the caſe 
of Savil v. Roberts, Salk. 15. it is laid down, 
that if a bill of indictment have been found 
a true bill, the defendant, in an action for 
malicioully proſecuting the indictment, ſhall 
not be obliged to prove a probable cauſe for 
preferring the bill: But it ſhall lie upon the 
plaintilf to prove expreſs malice. 


Rex vc. The inhabitants of Weſt- 
Shefford. 


N an order of ſeſſions it was ſtated; that 
Jahn Bird, late huſband to the paper, 
went to reſide under a certificate in the pa- 
riſh of MWet-Shefford ; that during his reſi- 
dence there under the certificate, John Bird 
his father died, to whom and his aſſigns an 
eſtate, of the value of fourteen pounds a 
year, had been granted for ninety-nine years, 
determinable upon the death of John Bird 
the father, and John Bird, late huſband to 
the Pauper; and that after the death of Job 
Bird the father, John Bird, the Pauper”'s huſ- 
band, entered upon the eſtate, and reſided 
upon it to the time of his death, which hap- 
pened twenty-eight days after his entering 
thereupon. 

The queſtion was, Whether FJohn Bird, 
late hutband to the Pauper, gained a ſettle- 
ment in the parith of Wejt-Shefford ? 

It was holden that he did not. 

And 
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And by Lee Ch. J.—It has been cabins 
as a fettled point, ever ſince the caſe of Rex 
v. the inhabiiants of Grandberough, Trin. 4 G. 
1. that if a perſon become intitled by act of 
law to an eſtate for years, and go to reſide 
thereupon, he caunot be removed from it. 

It is likewiſe a ſettled point, that if a per- 
{.-1 reſide forty days upon an eſtate from 
which he is irremovable, he gains a ſettle- 
meat : But as it has never been holden, that 

a ſettlement can be gained by reſiding lets 
aw forty days upon ſuch an eſtate, and as 
in the preſent caſe there was a reſidence of 
only twenty-eight days, the pauper did not 
gain a ſettlement. 


Wood ver/. Lake. 


1 N a cafe reſerved, in an action upon the A parol agree- 
caſe, it was Rated; that the defendant ment tor the 


had agreed, by a parol agreement, that the 
plaintiff ſhould have the liberty of ſtacking 
coals upon part of a cloſe belonging to the de- 


liberty to ſtack 
coals upon the 
land is good 


for ſeven 


fendant, for the term of ſeven years, and years. 


that, during this term, he ſhould have the 
ſole uſe of that part of the cloſe, upon which 
he was to have the liberty of ſtacking coals ; 
and that, after the plaintiſf had, purſuant to 
this agreement, enjoyed the liderty of ſtack- 
ing coals three years, the defendant locked 
* the gate of the cloſe. 

The queſtion was, Whether this agreement 
was good for ſeven years? 

Lee Ch. J. and Deniſon J. were of opinion, 
that it was. 
And by them—In the caſe of Webb v. Pa- 
terno/ter, Palm. 71. it is laid down, that the 
grant of a licence to ſtack hay upon land does 

B 2 not 
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not amount to a _ of the land; and, al 
thowrh it be in that cafe fd, that ſuch a li- 
ceuce, provi ied the; rant be for a time certain, 
Is irrevod abie, it by no means follows, that 
an intereſt in the land does thereby paſs. As 
the agreement in the preſent caſe was only {or 


an eaſeme nt, and not for an intereſt in the 


land, it did not amount to a leaſe, and c- 
lequently it was, notwithſtanding the ſtatute 
of traud, aud n good for ſeven ycars. 

Hriabt J. was abſent. 

Fijter J. concurred in opinion, that the 
agreement did not amount to a lcaſe : But he 
incli..ed to be of opinion, that the words in 
the ſtatute of frauds and perjuries, any uncer- 
tain intcre/t in land, do extend to this agree- 


ment, and conſe: Juently that it was not good 


for more than three years. 
Lee Ch. J. and Denifin J. inclined to be of 
opinion, chat the worJls in that Statute, any 


mccain intent in land, do relate only to in- 


tereits, which are uncertain as to the time of 
their duration. 

After taking time to conſider it was holden 
hat the agreement was good for ſeven years. 


Tyl ler ver/. Browning. 


ie F 2 caſe reſerved, in an action upon the 
not Firewood & caic, it was ſtated; that hories laden with 
within the firewood are, by the Statute under which a 


m aning of 
ub 5 z certain turnpike was erected, exempted from 
St Atute, CXe 


emoting re- the payment of toll; and that the defendant, 
wood from the who was collector 'of toll at the turnpike, 


payment of had inſiſted upon, and taken toll for a horſe 


— or Laden with charcoal. 


The 
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The queſtion ſutmitted to the court was, 
Whether charcoal be firewood within the 
Meaning of the ſtatute : 


It was holden that it is not. 


In arguing this cate, the council for the 
plaintiſl attempted to argue, that, although 
the court ſhould be of opinion, that charcoal 
is not firewood, the plaintiff ought not to re- 
cover: For that charcoal is certainly coal, 
and that, by this act, horſes laden with coal | 
are only liable to half as much toll as other 
horſes; whereas the defendant has inſiſted u 
on, and taken the whole toll for the plaintiff's 
horſes. But the court refuſed to permit this 
to be argued? And Lec Ch. J. faid, As the 
queſtion, Whether charcoal be coal? is ndt 
ſubmitted to the court by the caſe, we cannot 


taxe It into our conſideration. 


Todd ver/. Dodd. 


P ON a rule to ſhew cauſe, why leave If one of two 
ſhould not be given to enter judgment perſons, who 
upon an old warrant of attorney to confeſs a have entered 
judgment, it appeared; that the warrant of __ * 
attorney was entered into by two perſons; ney to confeſs 
and that one of them was dead. a judgment, 
| die, judgment 

The Queſtion was, wW hether judgment may be enter- 


ought to be entered againſt the furvivor. whe ogy the 


After taking time to conſider, it was holden 
that it ought, and the ruic was made abſo- 


lute. 


And by Lee C J. An the caſe of S/ v. Still, 1 
Barn. 35 Mich. 11 G2. the court of common 


pleas 
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A Certwrart 
does not lie, 
for removing 
a warrant of 
2 juſtice of 
the peace. 


like the preſent : But as t 
caſe of Laycock v. Garferth, 2 Barn. 8. Faſt. 


pleas gave leave to enter judg udgment in a caſe 
at court did in the 


21 G. 2. which was alſo like the prefent caſe, 
refuſe to give ſuch leave, the cafe of Sri v. 


Still is not now to be conidered az an au- 


thority. 


We do however think it reaſonable, that 


leave ſhould be given in the preſent caſe, to 
enter judgment againſt the ſurvivor. It ap- 
pears from divers catez, which have been ci- 
ted, that if the power given to an attorney 
can be executed virtually, it may be executed, 
although it cannot be executed ſtrictly ; and 
in 1 Show. 91. it is faid to have been ruled 
upon motion ; that if a woman, aftcr having 


entered into a warrant of attorney to confels 
a judgment, marry, judgment may be enter- 


ed dd both her and her huſband. 
Rex ver. Lediard. 


N obedience to a certiorari, for returning 
a conviction concerning the forfeiture of 


a horſe, the defendant returned; that infor- 


mation being made to him upon oath by J. 
S. and 7. N. that they had ſcized a horle, 
becauſe he was drawing in a carriage, where- 


in there were more than five hortez, and had 
delivered him, puriuant to the direction of 


the ſtatute, to a conſtable; and that upon 
this information, he had iſſued a warraut, 
by which the conſtable was commanded to 
re- deliver the horſe to J. S. and J. N. 
Upon this return, it was holden that the 


Certiorari ſhould be quaſhed. 


And by Lee Ch. J.— There is in this caſe 
no conviction. It is eſſential to a conviction, 
that it be founded upon a procecding againſt 

a perſon; 


* 
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a perſon ; but in the preſent caſe, the pro- 
ceeding was againſt a thing. It is likewiſe 
eilential to a conviction, that 1t be a judicial 
act; but the iffuing of the warrant in the pre- 
{ent caſe was a miniſterial act, which the de- 
fendant was required by the ſtatute giving the 
forfeiture to do. A Certiorari does not he for 
removing a warrant of a juſtice of the peace; 
the remedy for the party thereby injured be- 
ing by an action. 


Kirk ver. Broad. 


A Rule having been obtained, for chang- The venue 
ing the venue in an action upon the may be chang- 
| in the king's 


caſe, wherein the plaintiff had declared upon ed 


a promiſſory note, the queſtion, upon a rule 


to ſhew cauſe why that rule ſhould not be ſet 


action be changed? 

It was holden that it might. 

And by Lee Ch. J.—It is the ſettled prac- 
tice (A) of this court, that the venue may be 
changed in any action, the right of which is 
founded upon ſimple contract. If an action 
be brought in this court upon a policy of in- 
ſurance, the venue may be changed, unlet; 


the policy be a deed. 


Weaver ver. Chandler. 


T PON a rule to ſhew cauſe, why an Ex- 
CJ cncrctur ſhould not be entered upon the 
bail piece, it appeared that the bail had ren- 


(a) The practice of the court of common pleas is dif- 
ferent as to this matter from that of the court of king's 
bench. If the right of an action in that court be either in 
the whole or in part founded upon a promiſſory note, the 
venue, as appears from 1 Barn. 341, 345, 349. 2 Barn. 
0. 392. cannot be changed. 

dered 


action upon a 
promiſſory 
aſide, was, Whether the venue could in ſuch note. 


Leave given 
to Enter an 
Exoneretur on 
the buil piece. 
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dered the defendant regularly, and had given 


notice of the render to the plaintiff's attor- 


ney; that the defendant had been fince in 


A ſettlement 


cannot be 
gained by a 
{crvice which 
comnmiences 
before the 


Firing. 


cuſtody ; and that the detendant's attorney 
had omitted to enter an Exoneretur upon the 
bail piece. 

"Che rule was made abſolute, upon paying 


the colts which had accrued lince the ren- 


der. 


Rex ver/. The Inhabitants of Iam. 


N an order of ſeſſions it was ſtated ; that 
the Pauper had ſerved J. S. in the pariſh 

of [lam eight weeks upon liking; that at the 
end of the eight weeks F. S. hired him for a 


year, to commence from the beginning of : 
the eight weeks; and that, including the 


O 
eight weeks, he ſerved a year and ten days. 


"he queſtion Was, Whether the Pauper 
ained a ſettlement in the pariſh of am? 
It was holden that he did not. 
And by the court There muſt, in order 


to gain a ſettlement, be a hiring for a year, 
either abtolute or conditional, previous to 


the commencement of the fervi ice, which 
there was not in the prefent caſe. The caſes 


have already gone tar enough, 1t not too far, 


as to the gaining of a ſettlement by hiring 
and fervice: But no one has gone ſo far as to 
hold, that the hiring may have a retroſpect 
to a ſervice anterior thereto. 


Cary 


2 off 1 


S 2 Lunmt 
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Carey ver/. Humot. 
PON a rule to ſhew cauſe, why the 2 
gned for non- 


judgment ſhould not be ſet afide for ir- 
regularity, it appeared; that the judgment 
was ſigned for non-payment for the iſſue; and 
that it was ſigned within twenty-four hours 


after the delivery of the iſſue. 


The rule was made abſolute. 

And by the court—a reaſonable time after 
the delivery of the iflue ought to be allowed 
for payment; and we are of opinion, that 
leſs than twenty-four hours is not a reaſon- 


Rex ver. The Inhabitants of Marden. 


T was Rated in an order of ſeſſions ; that 
the Pauper and J. S. jointly hired a te- 
nement in the pariſh of Marden, at the rent 


of ſixteen pounds a year; that they occupied 


it jointly ; that each of them paid a moiety 


of the rent ; and that the tenement had then- 


tofore been let for twenty pounds a year. 


The queſtion was, Whether the Pauper 


gained a ſettlement in the pariſh of Marden ? 
It was holden that he did not. 
And by the court—As the tenement is not 
ſtated, to beat preſent of the value of twen- 


'F pounds a year, we cannot take it to be 
0 


payment for 
the iſſue ſer 
aſide, becauſe 


ſigned in leſs 


than twenty- 
four hours. 


A ſettlement 
cannot be 
pained by hir- 
ing the moiety 


of a tenement 


of the annual 


value of ſix- 


teen pounds. 


C It 


10 


Michaelmas Term 25 Geo. 2. 1751. 


who jointly hired a tenement of the yearly 
value of ſixteen pounds, did thereby become 


It has been ſaid, that as each of the tenants 
was liable to the whole rent, the Pauper ought 


to gain a ſettlement: But it is certain, that 


neither of them had an intereſt in more than 
a moiety of the tenement, which is only 


eight pounds a year. 


It has likewiſe been ſaid, that, as no power 
of removal is given by the 13 & 14 Ch. 2. 


c. 12. as to any perſon or perſons coming to 
ſettle in atenement of the value of ten pounds 


a year, the Pauper, being one of two perſons 


irremoveable, and conſequently he gained a 
ſettlement : But although the word perſons be 


in the Statute, it never could be the inten- 
tion of the Legiſlature, that two perſons 
ſhould gain a ſettlement, by hiring a tene- 


ment of the yearly value of ten pounds. 


Hilary Term 


25 Geo. 2. 1752. 
Sir William Lee, Chief Fuflice 
Sir Martin Wright, } 
uſtices. 


Sir Thomas Deniſon, . Fuft 
Slr Michael Foſter, 


— 


Rex ver: The Inhabitants of Buck- 
er ve Be 


I* an order of ſeſſions it was ſtated; that A ſon, who 
the Pauper, together with his family, of comes with his 
which the Pauper was a part, came to reſide father to reſide 
in the pariſh of Buckingham, under a certifi- e 
cate given to the father; that, during the 3 by 
reſidence of the Pauper with his father under the father, 
the certificate, he was hired for a year as a cannot gain a 
ſervant inthe pariſh of Buckingham ; and that * dy 
he ſerved the year in that pariſh. 2 — 

| _ = 

The queſtion was, Whether the Pauper nc ? 

gained , ſettlement in the pariſh of Buck- 1 74 


 ingham ? 5 


It was holden that he did not. 


„ And 
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And by the court The Paper came to re- 
fide in the parith of Buckingham under a cer- 
tificate; and it is by the 9 I 101T. % 5 $3. 


_ enacted, © That no perſon whatſoever, who 
„ ſhall come into any parifh by a certificate, 


„ ſhall be adjudged, hy any act w hatfoever, 
„ to have procured a legal ſettlement in ſuch 


_ < parith, unleſs he ſhall really and bona fide 


A writ of F. 
eri Faciat may 
be amended 
by adding 2 
T:fte 3 


e take a leaſe of a tenement of the value of 


ten pounds, or ſhall execute ſome annual 


* : 


office in ſuch pariſh, being legally placed 
in ſuch ollice.” 


Wright ver. Macevoy. 


1-93 a rule to ſhew cauſe, why a writ 
of Fieri Facias ſhould not be ſet aſide, 
the queſtion was, If the writ could be amend- 
ed by adding a Teſte thereto? 


It was holden that it might. 


And by Lee Ch. J.—According to what is 
laid down in divers old caſes, which have been 
cited, a writ is not amendable by adding a 
Tete thereto: But courts have of late years 
gone much further in ordering amendments 


9 than they did heretofore. 


It has been ſaid, that there is in the preſent | 
caſe nothing to amend by: Butan award of 


a writ of Ficri Facias, with a Teſte, may be 


entered upon the roll, and when this done, 
the writ may be amended by the Roll. 
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Lewis ver/. Wallis. 


| I* an action upon the caſe, fer the uſe and 

occupation of land, by the ron of 
the plaintiff, the defendant pleaded nil babuit 
in tenementis. 

Upon a demurrer to this plea, it was s holden 
to be bad. 

And by Lee Ch. 12 for the uſe 
and occupation, which were heretofore much 
_ diſcouraged, have of late years been en- 
couraged, and a recovery in them is, in cer- 
tain caſes, made more eaſy by a modern 
ſtatute. 

In the caſe of Richards v. Holditch, Hil. 13 
C. 2. it was holden, upon great conſider ation, 


that nil habuit in tenementis is not a good plea, 


in an action for the uſe and occupation of a 
houſe by the permiſſion of the plaintiff: And 


it would be very unreaſonable, that the de- 


fendant in ſuch action ſhould be allowed to 
deny the title of the plaintiff, by whoſe per- 
miſhon he entered upon, and occupied the 
premiſes. 

In order to diſtinguiſh the preſent caſe from 
the cafe of Richards v. Holditch, it has been 


ſaid ; that it is not in ths; caſe expreſsly al- 


Nil Lab: is in 
T enem-i:tts 
cannot be 
pleaded in an 
action for the 
uſe and oc- 
cupation by 
the permiſſion 
of the plaintiff. 


ledged, that the land was the land of the 


plaintiff; whereas in the caſe of Richards v. 
Holditch, it was expreſsly alledged, that the 
houſe was the houſe of the plaintiff: And 
upon the ground of this diſtinction it has been 
argued ; that for want of its being expreſsly 
alledged, that the land was the land of the 
phintiff, there is not a good conſideration 
ſet out by the plaintifl, and conſequently * 
the 
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Mt oth. 


the promiſe of the defendant to pay for the ” 


ute and occupation is nudum Pactum. But we 
are of opinion, that the allegations, which 
are, that the defendant uſed and occupied the 
land at his own requeſt, and by the permiſhon 
of the plaintiff; and that he promiſed to pay 


for the uſe and occupation, do ſo ſtrongly 


The clerk in 
court is bound 
to perfect ard 
bring in the 
Fyſten after an 
_ acquittal up- 
on an indict- 
ment. 


not paid the bill due to his clerk in court for 


imply, that the land was the land of the 
plaintiff, that if the court ſhould intend it 
was not, it would be a very foreign intend- 
ment. 8 


Rex verſ. Spencer. 


PON a rule for the defendant's clerk to 
ſhew cauſe, why he ſhould not perfect 
the Po/tea, by entering an acquittal, and 


bring it into court, it appeared; that upon 
removing the indictment from a court of 
quarter ſeſſions, a recognizance had been en- 


tered into by the defendant's bail, the terms 
of which were, that the defendant ſhould 
cauſe the indictment to be tried at a time and 
place therein mentioned, at his own expence ; 
that the indictment was tried at the time and 
place mentioned in the recognizance ; that 
the defendant was acquitted ; and that he had 


fees. 

The queſtion was, Whether the clerk in 
court ought to perfect the Pęſtea, by entering 
an acquittal, and bring it into court, before 
his bill for fees was paid ? 

It was holden that he ought. 

The Paſtea being afterwards perfected and 
brought 1nto court, a motion was made, that 
the recoguizance might be diſcharged. 


In 


ene 
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In oppoſition to this motion it was ſaĩd; that 
it has been the conſtant practice of the crown- 
office, not to diſcharge a recognizance in a 
caſe like the preſent, before the verdict and 
judgment were entered upon record ; and 
that if this practice is not adhered to, the 
ſtamp duty will be leſſened; the officers of 


the court will be injured; and the records of 


the court will frequently be incompleat. 
The recognizance was ordered to be diſ- 
ed. oy 1 
And by Wright J. (Lee Ch. J. being abſent) 
— As the terms of the recognizance have been 


complied with, it is highly reaſonable that it 


ſhould be diſcharged. 
| Wingfield ver. Stratford and Oſman. 


IN an action of Trover, the plaintiff declared 
for the converſion of a gun and dog. 

The defendants pleaded, that the plaintiff, 
not being a perſon qualified ſo to do, kept 
the gun and dog, the gun being an engine for 
the killing of the game, and the dog being a 
ſetting-dog; and that they, as ſervants, and 
by the command of Sir Francis Daſhwood, Lord 
of the Manor wherein the dog and gun were 
kept, took the ſame from the plaintiff, as it 
was Jawful for them to do. 


The keeping 
et a gun is not 
a keeping of 
an engine fot 
killing or 

de ſtroying che 
game. 


Upon a demurrer to this plea, it was holden 


to be bad; becauſe it amounted to the gene- 
ral iſſue. 

And by Deniſon J.— It is a ſettled rule in 
pleading, that no matter which amounts to 
the general iſſue can be pleaded ſpecially; and 
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the reaſon is, that every ſuch matter may be 


ven in evidence upon the general iſſue. A 
releaſe may be pleaded in an action of Trover 
becauſe the converſion is thereby admitted: 
But Ido not apprehend, that any matter, ex- 
cept a releaſe, can be pleaded ſpecially in fuch 


action; becauſe no other matter can, as I con- 


ceĩve, be pleaded, which would not amount 
toa denial of the converſion, and conſequentiy 
it would amount to the general iſſue. 


It was like wiſe holden, that, if this plea had 
not been bad, by reaſon of its amounting to 


the general illue, it would have been bad; be- 
cauſe it is not alledged, that the gun had been 
uſed for killing the game. 

And by Lee Ch. ].—It is not to be imagined, 
that it was the intention of the legiſlature, in 
making the 5 ann. c. 14. to difarm all the 
people of England. As greyhounds, ſetting 


dogs, hayes, lurchers and tunnels are expreſsly 


mentioned in that ſtatute, it is never neceſſa 
to alledge, that any of theſe have been uſed for 
killing or deſtroying the game; and the rather, 
as they can ſcarcely be kept for any other pur- 
poſe than to kill or deſtroy the game: But as 
uns are not expreſsly mentioned in that 
— and as a gun may be kept for the de- 
fence of a man's houſe, and for divers other 


law ful purpoſes, it was neceſſary to alledge, in 

order to its being comprehended within the 
meaning of the words any other engines to kill the 
game, that the gun had been ufed for Killing | 
the game. | 
In the caſe of (B) Rex v. Gardiner, Trin. 


11 12 6. 2. it was holden, upon great con- 
ſideration, 


(B) A report of this caſe has been ſince publiſhed in 


Strange 1Cg8, and it may bc interred from the report of the 


cate by Sir John Strange, chat this ] oint had never been be- 
fore 
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court, who pleads a judgment in that action, 
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ſideration, that there is a difference betwixt a 
gun and the other things expreſsly mentioned 
in the 5 Ann. c. 14. which can only be kept 
for bad purpoſes, and a conviction for keeping 
a gun contrary to that ſtatute, was quaſhed ; 


becauſe it did not appear, that the gun had 


been uſed for killing the game. 


Murray verſ. Wilſon. 


N the declaration, in an action for the coſts 
of an action in an inferior court, wherein 
there was judgment of Nonproſs, it was al- 
ledged, that theinferior court had been holden 
from time beyond memory; and that at a 
court holden before a certain perſon, and at a 


certain place, judgment of Nonproſs was given 


in an action upon a promiſſory note. 

VU pon a demurrer to this declaration, it was 
objected; that the right of holding the court 
before the perſon, and at the place mentioned 


in the declaration, is not ſhewn; and that it 


does not appear, that the cauſe of action aroſe 


within the 5 of the court. 


The declaration was holden to be good. 
And by Lee Ch. J.—It is laid down, in divers 
caſes which have been cited; that if the plain- 


tiff in an action in an inferior court plead a 
judgment in that action, he muſt ſhew the 


right of holding the court, and that the cauſe 
of action aroſe within its juriſdiction: But it 


is in no caſe laid down; that it is incumbent 


upon the defendant in an action in an inferior 


to 


fore e determined ; it being therein ſaid, that there was a queſ- 
tion upon the point in the caſe of King v. King, Paſeh. 3 G. 
1. but that it was not determined. Me 


The defen- 
dant in an ac- 
tion in an in- 
ferior court 
may avail 
himſelf of the 
judgment of 
that court, 
without ſnew- 
ing that the 
court Was 
rightly hol- 
den, or had 
juriſdiction. 


— — 


| | Hilary Term 25 Geo. 2. 1752. 


In what man- 
ner tout temps 
priſ muſt be 
pleaded by an 
$A 


—_—— 
his death, ready to pay. 
Thenke werketlinrobe hed. 


death, ready to pay; and that he has at all 
times, ſince the death of his inteſtate, been 


to ſhew either of theſe things. It is very un- 
reaſonable, that the plaintiff in an action in an 
inferior court ſhould avail himſelf of a judg- 
ment in that action, unleſs the court was 
rightly holden, and had juriſdiction : But it 
is highly reaſonable, that the defendant in an 
action in an inferior court ſhould avail himſelf 


of a judgment in that action, although the 


court was not rightly holden, or had not juriſ- 
diction ; for, as it was the fault of the plain- 
tiff to bring his action in an improper court, 


the defendant ought not to be thereby pre- 


judiced. 


Clemens ver. Reynolds, Adminiſtrator. 
4 an action upon the caſe, the plaintiff de- 


inteſtate. | 
The defendant pleaded a tender ; and that 
he has been at all times ſince the death of his 


inteſtate ready to pay. 
Upon a demurrer to 


defendant's inteſtate was at all times, from 
making the promiſe to the time of 


And by the court Whenever tout temps priſi 


is pleaded by an adminiſtrator, he muſt al. 


ledge; that his inteſtate was at all times, from 
the time of making promiſe to the time of his 


ready to pay. 


Cunningham 


clared upon a promiſe of the defendant's 


this plea, it was ſhewn 
for cauſe; that it is not alledged, that the 
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Cunningham ver/. Johnſon. 


HE defendant pleaded his privilege in The particu- 
abatement, which was, that he is clerk lar facts al- 
of the errors in the court of Common Pleas, leged in a 


and as ſuch daily attendant upon that court. E 


A rule for ſetting this plea aſide was made . 4 


abſolute ; becauſe the truth thereof was not affidavit. 
verified by afhdavit. 

And by the court—It was neceſſary for the 
defendant to ſwear ; that the facts alledged, 
namely, that he 1s clerk of the errors in the 


court of Common Pleas, and that he is daily 


attendant upon that court, are true. 
In the caſe of On/low v. Booth, Trin. 12 G. 1. 


in this court, a plea of privilege was ſet afide, 


although it was ſworn generally that the plea 
was true; becauſe it was not ſworn, that the 
particular facts therein alledged were true. 


Rex ver/. Goodman. 


oN a rule to ſhew cauſe, why a ſmall The court re- 
ine ſhould not be ſet upon the defen- _ 8 = 
dant, who had been convicted upon an indict- „n gn 


on a defen- 


ment for a nuſance, it appeared; that the in- dant convict- 


dictment, which was found at a court of ed of a publie 
conſervancy, for an encroachment of about nuſance, un- 


five yards in length upon the river Thames, E= woutd 


had been removed by the defendant into this — hog 80 


court; and that the nufance was now abated, maſter. 
The rule was diſcharged. 
D 2 And 
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And by the court —As the defendant will 
not conſent to go before the maſter, it is not 
proper to ſet a ſmall fine. It has been faid ; 
that as no recognizance for the payment of 
coſts was entered into upon the removal of this 
indictment, ſuch a recognizance being only 


required upon the removal of an indictment 


from a court of quarter ſeſſions, the proſecutor 


is not entitled to coſts : But this circumſtance, 
that the proſecutor 1s not entitled to coſts, 


becauſe no recognizance has been entered into 
for the payment of coſts ; renders it quite 
improper, for the court to diſcharge the de- 
fendant on the payment of a ſmall fine. It is 
on the contrary highly proper ; that the court 
ſhould, as was done 1n the caſe of Rex v. Dyke, 


Trin. 21 G. 2. ſet ſuch a fine, that the third 


part thereof may be ſufficient, to reimburſe 
the proſecutor a conſiderable part of his coſts : 


For, unleſs a proſecutor is, in a caſe like the 
preſen t, to have a conſiderable part of his coſts, 


it will be a great diſcouragement to proſecu- 

tions for public nuſances. 
In the caſe of Rex v. Haddech, Hil. 12 G. 2. 

which was a conviction upon an indictment 


for a publick nuſance, the court, notwith- 


ſtanding the nuſance was abated, refuſed to ſet 
2 ſmall fine, unleſs the defendant would con- 
ſent to go before the maſter; and upon this 


refuſal, the defendant did conſent to go before 


the maſter. 
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Rex ver/. The Inhabitants of Locherly. 


& an order of ſeſſions it was ſtated ; that A fer:I:ment 
the Puuper hired of J. S. a cottage, in the cannot be 
pariſh of Lacherly, of the yearly value of 2 1 3 4 
twenty-five ſhillings ; the wick of a dairy of dep, 
ſixteen cows, which were to be fed upon cer- together with 
tain land of J. S. at the rate of three pounds the feed of 
five ſhillings each cow; and the liberty of Lad. 
feeding a horſe and ſome pigs on the land 
whereon the cows were to be ted; and that 
the Pauper was moreover to have all the ſhort 
ſtraw which aroſe in thraſhing wheat, and 
| five loads of hay, if ſo much ſhould be wanted 
to feed the cattle with. 5 
The queſtion was, Whether the Pauper 
gained a ſettlement in the pariſh of Lacherly? 
It was holden that he did not. | 
And by Wright J. (Lee Ch. J. being abſent) 
—Although the word tenement be a word of 
very extenſive {ignification, it cannot extend 
to a perſonalty, becauſe no perſonalty can, 
with any degree of propriety, be ſaid to lie 
in tenure. The contract in the preſent caſe, 
as to every thing except the cottage, was for 
a mere perſonalty; for although the c:ws of 
which the Pauper was to have the wicis, aud 
the other cattle were to be fed upon laud; 
yet no intereſt in the land, and only the mere 
right of feeding the cattle thereupon, did paſs 
by the contract. It was, moreover, part of 
the contract; that the cattle were to he ted 
upon the land of J. . 
lf a man were to hire a farm ready ſtocked, 
at the rate of twenty pounds a year; and the 
annual 
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Judgment as 
in the caſe of 
a Nonſuit, 
ought not to 
be given, 
s all the 
det endants 


ppl for it. 


annual value of the farm, excluſive of the 
ſtock, were under ten pounds, he would not 
gain a ſettlement by the hiring. 

It has been truly faid, that it was not ex- 
preſoly determined, in the caſe of _ v. The 
Inhabitants of Minchinghampion, 30 G. 2. that 
hiring the paſture of land would not gain a 
ſettlement ; the determination in that caſe 
being! founded upon a want of adjudication : 
But the opinion of the court did, in that caſe, 


appear plainly to be; that the paſture of land 


is not: a tenement, by the hiring of which a 


ſettle ment may be gained. 


Wat lon qui tam vent Jackſon, Boys and 


Webſter. 


JPON a rule to ſhew cauſe, why judg- 
ment as in the cafe of a Nonſuit ſhould 


not He given, it appeared; that the action 
un Was for a penalty given by one of the ſtatutes 


for the preſervation of the game; that the 
deferidants had all joined in the plea of not 
guilty; and that Webſter had not Joined in 
applying for the rule. 

O ne queſtion was, Whether the 14 G. 2. c. 


17. whereby the court is empowered to give 
judgment as in the caſe of a Nonſuit: In 


* any action between party and . ex- 
tends to this action? 


It was holden that it does. 

And by the court —As no part of the pe- 
nalt ./, for which this action was brought, is 
given to the King, it is, notwithſtanding a 
moicty of the enalty be given to the poor r of 
the pariſh, wherein the offence was com- 
miited, an action between party and party. 
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Another queſtion was, Whether, as Web- 
fter had not joined in applying for the rule, 
judgment as in the caſe of a Nonfuit ought to 
be given ? 

It was holden that it ought not. 

And by the court—As all the defendants 
have joined in the plea of not guilty, and one 
- them has not joined in the application for 

gment as in * caſe of a Nonſe zſuit, the court 


ought m not to give ſuch JO 
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The colts of 
a feigned iſ- 
ſue, ordered 
in a criminal 
proceediag, 
ought always 
to follow the 
rerdict. 


Eaſter Term, 


25 Geo. 2. 1752. 


Sir William Lee, = Chief Fuflice. 
Sir Martin Wright, } 
Sir Thomas Deniſon, f TFuftices. 


Sir Michael Foſter, 


Herbert ver. Williams. 


PON a rule to ſhew cauſe, why an in- 


formation ſhould not be filed againſt 


the defendant, for a miſdemeanor, a feigned 
iſſue was, by conſent, ordered. 

The iſſue having been found for the defen- 
dant, and the rule to ſhew cauſe having in 
conſequence of the verdict been diſcharged, 


the queſtion, upon an application by the de- 


fendant for coſts, was, Whether, as coſts are 
not mentioned in the rule for the feigned 
Hue, or in the rule for diſcharging the rule 
to ſhew cauſe, he ought to have any ? 


2 
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It was holden, that he ought to have the 


coſts of the iſſue, but not any of the rule to 


ſhew cauſe. 
And by Wright J. (Lee Ch. J. being abſent) 
It has been ſaid; that although cofts al- 
ways follow the verdict, when a feigned iſſue 
is ordered in a civil action, none ought to be 
paid, when a feigned jilue is ordered in a 
criminal proceeding ; becauſe neither party 
is entitled to coſts in a criminal proceed- 
ing: But in the caſe of Still v. Rogers, 
wherein a feigned iſſue was ordered in a 
criminal proceeding, it was holden, that coſts 
ought to follow the verdict. This caſe is 


mentioned in 1 Lillys Abr. 447. as of the 


firſt year of Queen Anne; but, upon ſearch- 
ing in the crown office, it is found to have 
been in the third year of that Queen. From 
a note [I have of this. caſe, it appears; that, 
although coſts were not mentioned in the 
rule for the feigned iſſue, the determination 
of the Court of King's Bench was, that coſts 
ought to follow the verdict; and it was faid 
by Holt Ch. J. that where a feigned iſſue is 
ſent by a court of equity to be tried in a court 
of law, coſts do not follow the verdict; be- 
cauſe the matter goes back for the conſidera- 
tion of the court of equity : But that where 


a feigned iſſue is ordered by a court of law, 


colts ought always to follow the verdict. 


Rex ver. The Juſtices of the Peace of 
the Corporation of Rye. 


PON a motion for a rule to ſhew An informa- 


cauſe, why an information ſhould not 

be filed againſt the defendants for a miſdemea- 
nor, in diſcharging an appeal to a Poor's rate, 
an affid avit was read, wherein it was ſworn ; 
that the perſon appealing was over-rated; 
that the juſtices were themſelves under-rated ; 
W and 


tion 1s not to 
be granted a- 
gainſt a juſtice 
of the peace, 
unleſs he has 
acted from a 
corrupt or par- 
tial motive. 
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and that although very ſtrong evidence of both 
theſe facts was given at the quarter ſeſſions, the 
juſtices diſcharge: the appeal, and refuſed to 
make a ſpecial order. It was, moreover faid, 


tliat if the court ſhould not make a rule to 


ſhew cauſe, upon which the truth of the facts 


_ alledged in the afhdavit may be put into a 


method of trial, there would be a failure of 
juſtice, the determination upon the appeal 


being inal. 


The court refuſed to make a rule to ſhew 
a. 

And by Lee Ch. ].—lt is the ſettled prac- 
tice of this court, never to grant an infor- 


mation for any thing done by a juſtice of the 


peace in the execution of his office, unleſs 
the court be ſatisfied, that he acted from a 
corrupt or partial motive. If there ſhould be 
a failure of juſtice in the preſent cafe, it will 
be owing to the act of parliament ; by which 


an appcal to a Poor's rate in a corporation is 


given to the quarter fefiions of the corpora- 
tion. This, as the juſtices of the corpora- 
tion are frequently intereſted in the matter in 
queſtion ; and their determination is final, 


may be a reaſon for aitering law? But it is 


by no means proper, to make a rule to ſhew 
cauſe in the preſent caſe; in as much as the 
making of fuch a rule would amount to a pre- 


judication of this court, that the juſtices have 
_ acted from a corrupt or partial motive. There 

13, perhaps, reaſon to ſuſpect the defendants 
of having acted from a partial motive: But 


it is by no means certain, that they have done 
ſo, even if the facts alledged in the aſſidavit 
are true; for the matter in queſtion might 


appear in different lights to the judgments 


ot different perſons. Upon the whole, this 
this does not appear a caſe proper for an in- 
formation againſt juſtices of the peace; and 
if it be not, it would be very improper to 
make a rule to ſhew cautc. merely for the 
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ſake of bringing juſtices of the peace before 

the court, that the truth of facts alledged in 

the afſidavit may be put into a method ot 
Wi. ; 


Rex verſ. Jopſon and five others. 


"TPON a rule to ſhew cauſe, why the An indict- 
indictment ſhould not be quaſhed, it 142 - agg 
appeared; that the charge in the indictment — 
was, that the defendant, together with many is charged, 
other perſons to the jurors unknown, did ought not to 
unlawfully afſemble themſelves to diſturb the be quaſhed. 
peace; and that being fo aſſembled, the de- 
fendants with force and arms the mine of 
black lead of J. S. did unlawfully break and 
enter; and ſixty pounds weight of the black 
lead of F. S. did unlawfully carry away. 
The rule was diſcharged. 
And by Lee Ch. J.—tt is always in the dif- 
cretion of the court, whether an indictment 
ſhall be quaſhed, or the defendant be left to 
demur, or to move in arreſt of judgment. 
The indictment in the preſent cafe, which 
contains a charge of a diſturbance of the peace, 
in conſequence of an unlawful aflembly to 
diſturb the peace, appears to be good; but, 
however, that it may be, it is by no means 
proper for the court to quaſh ſuch an indict- 
ment. 


Huiſh ver. Sheldon. 


PON a rule to ſhe cauſe, why a new A new trial 
trial ſhould not be had in an action of is not to be 
Trover, it appeared from the report of the Nuntd, on 
. . 1 account ot 2 
judge; that the verdict was for the plaintiff; miſtake by a 
that Deard, one of the plaintiff's witneſles, witneſs in 
in giving his evidence had faid, that a ſilver giving his e- 
| E 2 milk videace. 
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Leave given 


to plead im- 


material pleas. 


milk pot, for the converſion of which the 


action was brought, had been fold by him to 


the plaintiff. 

An aſſidavit Was read, in which it was 
ſworn; that it appeared from a memoran- 
dum in D-::2rd's book; that tlie milk- pot was 
left with him by the plaintiff, to be paid for 


by J. S. and that the miſtake of Deard, in 


givirg his evidence, was owing to the omiſ- 
tion or a ſervant, who, in copying from 


Deard's book the plai . tiff's account, from 


which account Deard had given his evidence, 
had omitted to copy the 3 

The rule was diſcharged. 
And by the court—lt has been ſaid; that 
if the fact mentioned in the memorandum 


had been proved at the trial, the verdict 


would probably have been for the defendant : 
But it would be productive of the moſt dan- 


gerous conſequences, if a verdict ſhould be 


{ſet aſide ; becaufe a witneſs has either from 
inattention, or from the want of being pre- 


pared, made 2 miſtake in giving his evi- 


dence. 


Crozier ver/. Storke. 


'PON a motion, for leave to plead 


three pleas, it appeared; that two of 


the pleas were immaterial; and it was faid ; 

that the giving leave to plead theſe two pleas 
would anſwer no other end, than putting the 
plaintiff to the expence of taking them out, 


and demurring to them. 


A rule was made for leave to plead the 


three pleas. 
And 
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And by Lee Ch. J.— It is not uſual for the 
court, upon a motion for leave to plead ſe- 
veral pleas, to go into the conſideration of 
the materiality of the pleas, and the doing 
thereof would open a door for almoſt end- 
lets altercation. Courts were formerly a lit- 
_ tle ſtrict, as to the giving leave to plead ſe- 


veral pleas: But it has of late (c) years been 


the practice, to give leave to plead any num- 
ber of pleas, provided no two of them be in- 
conſiſtent with each other. 


Hallet vent Hodges. 


'N a cafe reſerved, in an action of debt 


upon a bond, it was ſtated; that the pe- 
nalty of the bond was three hundred pounds ; 


that it was given for ſecurin « Had payment of 
one hundred and fifty poun 


If a bond be 
to pay money 
by inſtalment, 


an action hes 


upon the firſt 


by inſtalments; failure of pay- 


namely, of fifty pounds upon the 3cth day ment. 


of November 1750, another fifty pounds up- 
on the 3oth of March 1751, and the other 
fifty pounds upon the zoth day of November 
1751; that the condition of the bond was, 
that upon the payment of the ſaid ſums on 
the ſaid days reſpectively the bond was to be 
void, otherwiſe to remain in force; that the 
two firſt dayswere paſt; and that neither of 
the two firſt ſums were re paid. 


(e) It may not be improper to obſerve in this place, that 
fer tuo or three years paſt, the court of common pleas has 
been ſtrict, as to giving leave to plead ſeveral pleas. It is 
not at this day ſufficient in that court, that the pleas intended 
to be fron are all material: But the court expects to be 


ſatisũed of the neceſſity to plead ſeveral pleas, before a rule 


is made ta ſhew cauſe, why they ſhould not be pleaded. 


The 
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A trial at bar 
put off: Be- 
cauſe the per- 
ſons upon the 
pannel for a 
ſpecial jury 
were not ſum- 
moned in 
proper time. 


The queſtion was, Whether the action could 


be maintained? 
It was holden that it might. 


And by Lee Ch. ].—lt 2 been ſaid; that 


the bond, as appears from the condition, Mas 
only to be i in force on the failure of paying all 
the three ſums, the words, or any of the Ms "not 
being inſerted in the condition; and it is in- 
ferred, that the preſent action is premature; 
becauſe it was brought before the ht day 


of payment was paſt : Put we are of opinion, 
that the preſent action is well brought, and 


that an action might have been brouc? t upon 


the failure of paying the firtt ſum. In the caſe 


of Coote v. Horbell, Mich. 18 G. 2. in this 


court, the condition of a bond to pay mo- 
ney by inſtalments, was to the ſame purport 
as the condition of the preient bond is; and 


it was in that caſe holden, that an action lay 


upon the failure of paying the rſt ſum. 
| Rex verſ. Owen. 


\ 5 very few of the perſons upon the 
information at bar, anſwered to their names; 
and it appeared that they were not ſummon- 
ed, till nine in the evening of the day before 
the day fixed for the trial, the trial was put 
off. 

And by Lee Ch. ].—IF the perſons upon 


the pannel for a ſpecial jury have not notice 


thereof, ſuch a ſufficient time before the trial, 


pannel for a ſpecial jury, for trying an 


= 
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as that they may be able to appear, the deſign 
of the party, upon whole application 1t was 

ord-red, to have this cauſe tried by a ſpecial 
jury, will not probably be anſwered; and it 
15 certain, that the perſons upon the pannel 
have not, in the preſent cafe, had fuch no- 
ticèe. | 1 

Faſter J. added, that, in his opinion, fix 
days notice at the leaſt ought to be given. 


Kenrick ver. Taylor. 


IN a caſe reſerved, in an action upon the 
1 caſe, it was ſtated; that the plaintiff had 
alledged in his declaration, that a certain pew 

in a church was appurtenant to an antient 
meſſuage; that the plaintiff and other occu- 
piers of the meſſuage had couſtantly fat in 
the pew; and that the defendant, who was a 
mere ſtranger, had diſturbed the plaintiff in 
the enjoyment of the pew: But it was further 
ſtated ; that no evidence was given that the 
plaintiff, or any other occupicr of the meſ- 
ſuage, had at any time repaired to the pew, 
or that the occupier of the meſſuage for the 
time being was bound to repair it. 

The queſtion was, Whether the action could 
be maintained ? 


It was holden, upon great conſideration, 
that it wi.cht. £ 

And by Lee Ch. J.—lIt has been ſaid; that 
the plaintiff ought not to have alledged, that 
he and the other occupiers of the meſſuage 
had been uſed to repair the pew; for that in 
the caſe of Downey v. Dee, Cro. Fa. 605. Trin. 
18 Ja. 1. an uſage to repair the pew is al- 


ledged, 


The having 
revaired à pew 
is not nece ſſa- 
ry to be prov- 
ed, in an ac- 
tion againſt a 
ftranger, for 
being diſturb- 
ed in the en- 
joyment of 


the pew. 
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ledged, in an action for being diſturbed in the 
enjoyment thereof: But in the caſe of — 
v. Treciilcian, 3 Lev. 73. Mich. 34 Car. 2. whic 
was many years ſubſequent to this caſe, it was 
holden, that if ſuch action be brought againſt 
the ordinary, in whom prima facie the right 
to all the pews in a church is, an uſage to re- 
pair the pew muſt be alledged : But that it 
ſuch action be brought againſt a ſtranger, it 
is ſufficient to alledge a poſſeſſion of the pew. 
It has been ſaid; that if it were neceſſary 
for the plaintiff to alledge, that he and the 
other occupiers of the meſſuage had been uſed 
to repair the pew, it was neceflary for him to 
prove. that he and they had been uſed to re- 
pair it, or at leaſt, that the occupier of the 
meſſuage for the time being was bound to re- 
pair it; and the caſe of Buxton v. Bateman, 
1 Sid. 203. Paſch. 16 Car. 2. has been cited: 
Wherein it was holden, that the want of al- 


ledging in ſuch action an uſage to repair the 
pew, would be bad upon a demurrer ; and 
the reaſon given, why it is not bad after a 
verdict, is, that it ſhall after a verdict be in- 


tended that the uſage was proved. But in the 
caſe already mentioned of Aſhley v. Freckleton. 


which was ſome years ſubſequent to this caſe, 
it is laid down generally; that it is ſufficient 


to alledge a poſſeſſion of the pew, in an ac- 
tion againſt a ſtranger for being diſturbed in 


the enjoyment thereof; becauſe the ſtranger 


is to be conſidered as a wrong-doer. 


Upon the whole we are of opinion, that 
as the preſent action is againſt a ſtranger, it 


was not neceſſary for the plaintiff either to 
alledge, or to prove, that he or any other oc- 
cupier of the meſiuage had at any time re- 
paired the pew, or that the occupier of the 
mehuage tor the time being was bound to re- 
palr it. 
Grove 
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Grove and Wife very. Hart. 


PON a rule to ſhew cauſe why the A wiſe may 

judgment ſhould not be arreſted in an join with her 
action upon the caſe, it appeared; that the . x 
action was brought for ſlanderous words ſpo- Po 


ſaying ſhe 
ken of the wife; ; namely, that ſhe keeps a — a baw- 


bawdy-houſe. dy-houle. 
The queſtion was, Whether the wife could 


join i in an action for theſe words? 


It was holden that ſhe might. 
And by Lee Ch. ].—As a wife, as well as 


her huſband. is puniſhable for keeping a baw- 


dy-houſe, a right of action for the ſpeaking 
of theſe words would have ſurvived to the 


wife; and conſequently it was proper for her 
to Join in the action. 


. Trinity 
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Sir William Lee, Cbief Fuſtice. 
Sir Martin Wright, 
Ul 72 ES 


Sir Thomas Deniſon, > 7 
Sir Michael Foſter, 


Rex werſ. Simons. 


A verdi& ſer U P O N a rule to ſhew cauſe, why 3 a new 
aſide on ac- trial ſhould not be had in an indictment, 

xo it appeared from the report of Fofter JI. that 
_ N the ms in the hy ch was, that the 
rections of the defendant did privily and unlawfully convey 
judge in a into the pocket of Aſhley the proſecutor three 
matter of law. qucats, with a malicious and wicked intent, 


falſely to accuſe the ſaid A/þley of having rob. 


bed the defendant of the ducats; - that when 
the jurors came into court, to give their ver- 
dict, they mentioned to the judge a difficulty 


they were under, namely, that they were of 
opinion, that the defendant did put the du- 


cats into A/bley's pocket, but that they were 


alſo of opinion, that he did not do it with 


an intent to accuſe Aſpley of a robbery ; 


that 


t 
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that the judge 3 dire el the Jury, 
that they could not find the detendant guilty 


of the fact, without finding him guilty of the 
intent, and that they mutt either find him 
guilty of both, or acquit him; that a verdict 
Was ſoon after given, which was taken and 


entered by the officer, and underſtood by the 


judge to be a general verdict of guilty ; and 
that from the time of the coming of the jurors 


into court, to the time of giving the verdict, 
there was a great crowd and noite in court. 
An affidavit was likewiſe read, in which it 


was ſworn by all the jurors; that there was a 


miſtake in taking and entering the verdict ; 


that they had agreed to find the defendant 


guilty of the fact, but without any evil in- 


tention ; 3 that one 'of them called out aloud, 
at the time of giving the verdict, u intent, no 
intent ; and that the crowd and noiſe i in court 
_ were ſo great, that they did not hear what 


the learned judge ſaid, when they mentioned 


the difficulty they were under. 


The rule was made abſolute. 


And by Lee Ch. J.— The court does not ſet 
aſide this verdict, on account of an after- 


thought of the jurors; for it would be a pre- 


cedent of a moſt dangerous tendency, to tet 
aſide a verdict on that account: But as it ap- 
pears from the report of the judge, as well a; 
from the aſſidavit of the jurors, that they did 
not hear, or did not underſtand his direction, 
which was, in our opinion, a very proper 
one, the verdict ought not to ſtand ; becaule 


it is contrary to the direction of t! C judge! in 


a matter of law. It is very clear, from their 
having mentioned the diſſiculty they were un- 
der to the judge, before they gave their ver- 
dict, and from the calling out of one of them 
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at the time of giving it, 79 intent, no intent, 
that the jurors did not mean to find the de- 


fendart guilty of the intent; and if they did 


not, they ought, puriuant to the direction of 
the judge, to have acquitted him. 
And by D.iſon J.—lf the verdict had been 
taken as the} jurors intended to give it; name- 
ly, guilty of the fact, but without any evil 


intention, it would have been an incompleat 


verdict, and conſequently, no judgment 
could have been given upon it. 


Rex vc. The Mayor and Burgeſſes of 


Nottingham. 


Alundumus had been aw anded; whereby, 
after reciting, that, for time whercof 


the memory of man is not to the contrary, 


there has been, and that there ought to be, 
in the town of Nottingham, a common- council, 


conſiſting of twenty-four perſons, and that 


there are now fix vacancies in the common- 


council, the detendants were commanded to 
elect ſix perſons to fill up the vacancies. 
The return to this Mandamus was; that 


there ought not to be, in the town of Nor- 


tingham, a common-council conſiſting of 


twenty-tour perſons. 


Upon a rule to ſhew cauſe, why the Man- 
danus and the return thereto ſhould not be 
quaſhed? 

It was holden, that * the Mandamus 
nor the return ought to be quaſhed. 


And 
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And by Lee Ch. J.— As a ground for quaſh- 
ing this Mandamus, it has been faid ; that the 
nature of the right, to have a common-coun- 


cil conſiſting of twenty four perſons, is not fet 
out with ſullicient particularity : But divers 
precedents of Mandamus have been produced, 


in which the right, to have the thing com- 
manded, done, is ſet out as generally as it is 
in the preſent Mandamus; and it is certain, 
that no preciſe form is necettary in a Man- 
damus. 

As a ground for ada the return to this 
Mandamus, it has been faid ; that no other 
iitue can be taken thereon, than whether there 
ought to be a common- council, in the town 
of Naltingbum, conſiſting of twenty-four per- 
ſons, which, it being rather a queſtion of law 
than of fact, is more proper for the determi- 
nation of the court than of 2 Jury: But as 
the queſtion, whether there ought to be ſuch 
a common-council, muſt depend upon a fact; 


namely, whether there has been an uſage in 


the town of Nettingham to have ſuch a com- 


mon-counctl, it is a queſtion proper for the 
determination of a jury. 


Rex vc. The Mayor and Aldermen of 
— Doncaſter. 


O a mandamus, for reſtoring John Beale The particu- 
to the oilice of alderman ot the borough ler cauf- of 


or Dincaſten; the return was; that Jobs I. dle dis 


was not N in the borough at the time 


rom r 
rum gf C4; 
in Cor norati- 


of his election, but lived at the dittance of on mutt be 


three miles from thence, and has not fince ſhewn, in the 


relided in the borough ; that from the day of 574m tw 4 


his election, which was on the goth day of 


NI BY ail. ja. x {or 
reitor 9 * do 


ee 0 1750, to the 26th day of December the oilict. 
1751, he ableuted himfelf from the borough, 
and 
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and neglected and omitted the duty and exc- 
cution of his oſſice; and thereby, during that 
time, deprived the mayor and common-coun- 
cil of the aſſiſtance and advice, which by the 
duty of his office, and obligation of his oath, 
he ought to have given; contrary to the true 
intention, direction and cil.ct of the charters 
of the borough; to the great hinderance and 
delay of the public bufineis, and of the good 
rule and order of the boroxgh ; ; and to the 
great damage, difappointme© int and prefudice 
of the corporation; that 7.51 B. alc, eing 
preſent in a common. council, Was ch arzced 


with, and accufed of, the non-refiddence, on- 


cr neglect of duty and m ilbehavi lour 
aforeſaid. and aſked what ke had to tav, why 
he ſhould rot be removed from his olfice ; : 
that upon his not denying the charge, nor 
offering any thing iu his defence, nor defiring 


a further day to anſwer, the common-council 


removed him from his oflice, for his non-re- 


ſidence, non-attendance, negiect of duty and 


miſbehaviour aforefaid ; and that therefore 
they caunot reſtore him. 


This return was, upon great conſideration, 


holden to be inſuſſicient; and a peremptory 
mandamus was awarded. 
And by Lee Ch. J.—lt does not appear from 


this return; that a power of removing from 
an office for good caute is veſted in the com- 
mon- council. Such a power is, indeed, in- 

cidental to every corporation: But it never 


can be exerciſed by a part of a corporation, 


unlets it is veſted in that part by charter or 
- preicription. 


It it had appeared from this return ; that a 
power of removing from an office for good 


cauſe is veſted in e common, council, the 
cauſe returned for the removal of 2 15 


not 


4. bee to 
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not a good one. As Heals reſided ſo near the 
borough, that be might attend the duty of his 


office, and as it does not appear that more 
than one common-counctl, at w hich he did 


attend, was holden whillt he was in the office 
of alderman, there was not fuch a total de- 
{ertion of the duty of his office, as was a good 
cauſe of removal; and it would be very 
{ſtrange to hold, that the _— two or three 


| nalles. out of the borough, which officers of a 


corporation frequently do, is a good cauſe of 
removal from an office. 

In the cafe of Rex v. The Mayor of Newca/tle, 
Mi:h. 21 G. 2. the officer removed had been 
abſent from the corporation twenty-twoyears, 
and refided at the diſtance of two hundred 
miles from the borough ; which being conſi- 
dered as a total deſertion of the duty of his 
oflice, it ve, holden to be a good cauſe of re- 
moving him from his office. 

This return is bad for another Ig Y 

namely, that it does only charge a general ne- 
glect and omiſſion by Beale of the duty of his 
ollice; whereas it ought to have ſhewn the 
particular inſtances of neglect and omiſſion, 
that the court might have judged, whether 
tuch neglects and omiſſions are a good cauſe of 
removal. 

In the caſe of Rex v. The Mayor, Ald:rmen 
and Burgeſſes of Doncaſter, Lord Raymond 1 566. 
the return to a nandamis for reſtoring Scat to 
an office was ; that Scot had obſtinately, and 


voluntarily, refuſed to obey ſeveral orders 


and laws made for the good of the borough, 
contrary to the duty of his office. This re- 
turn was holden to be inſufficient; becauſe it 


did not ſhew the particular orders or laws, 
which Scat had refuſed to obey. 


It 
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A ſervant is 
anfwerable for 
2 tortious act 
done for the 
deneſit of his 
maſter, al- 
though it be 
done by the 
command of 
his malter. 


It has been ſail; that Beale was incapable 
of being clected an alderman, on account of 
nis non-relicence in the borough at the time 
of his election; and that therefore he ought 
not to he reſtored: But as he was in fact clect- 
ed, it is not a good return to a mandamus for 
reſtoring him, to ſay that he was incapable of 
being elected. The proper way of trying, 
whether lie was capable of being elected, being 
in an information in the nature of a quo Har- 
raid. 


Perkins and Another, Aſſignees of Hughes 
ver/. Smith. 


'N a ſpecial verdict, in an action of rover, 
it was ſtated; that the defendant was a 
riding clerk to Garratuay, a tradeſman ; that 


he went to the houſe of Hughes, in order to 
receive ſome money due from Hughes to Gar- 


raway; that Hughes, before the defendant 
went to his houſe, had abſconded ; that his 


| ſhop was at that time ſhut up, and that he was 


afterwards declared a bankrupt; that after 
Hughes had committed an act of bankruptcy, 
but before he was declared a bankrupt, he 
delivercd certain goods which were in his 
houſe to the defendant, who removed the 
goods from the houſe of Hughes, and fold them 
for the uſe of Garraway ; that the defendant 
afterwards accounted to the aſſignees of Gar- 
raxay, who likewife became a bankrupt, for 
the money ariling from the ſale of the goods; 


and that in all theſe tranſactions the defendant 


acted as ſervant to Garraway, and not other- 
wie. 

The queſtion was, Whether the plaintiff 
ought to recover the value of the goods ? 


It 
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It was holden, upon great conſideration, 
that they ought. 

And by Ler Ch. J.— As the property in the 
goods was, upon Hugbes's being declared a 
bankrupt, velted in the aſſignees from the 


time of his committing the act of bankruptcy, 


the delivery of them to the defendant was a 


mere nugatory act. It is equally a converſion, 


to ſell the goods of another perſon, which 
have been delivered to the ſeller by one not 
having a lawful authority to deliver them, as 
it is to take the goods of the other perſon and 


fell them; and it makes no difference, that 


the goods are, in ſuch caſe, fold for the be- 
nefit of a third perſon ; the owner being as 


much deprived of his goods, as if they had 


been ſold for the benefit of the ſeller. 
It has been ſaid ; that as the verdict finds, 
that the defendant in all the tranſactions ſtated 


ated as ſervant to Garraway, and not other- 
wiſe, he is not liable to the preſent action; 


the remedy of the plaintiffs being againſt Gar- 
raway or his aſſigneęes: But it is not found; 


that the ſale of the goods, which was certain- 


ly a tortious act, was by the command of 
Garraway; and if it had been ſo found, the 


defendant would be nevertheleſs liable to the 


preſent action. 

If a ſervant, by the command of his maſter, 
do a tortious act, the maſter is certainly lia- 
ble to an action: But as the command of a 
maſter does neither juſtify nor excuſe his 


ſervant in doing a tortious act, the ſervant is 


alſo liable. In the caſe of Michael v. Aleſtree 
and anith:r, 2 Lev. 172. which was an action 
againſt a ſervant and his maſter, for an injury 
done by the ſervant's driving a pair of unrul 
6 coa 
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coach horſes belonging to his maſter in Lin- 
coln's Inn Fields, in order to break them, it 
was holden clearly; that the ſervant was lia- 
ble to the action. The only doubt in that 


caſe ſeems to have been; whether, as the 


maſter was not preſent when the horſes were 
driven, the action would lie againſt him: 
But it was holden that it would; and it was 


ſaid by the court; it ſhall be intended, that | 


the ſervant was ſent to drive the horſes there 


by his maſter. In the caſe of Lane v. Cotton, 


12 Mod. 488. the following diſtinction, which, 
in our opinion, is well founded, was taken by 


Holt Ch. J. namely, that where an injury 


_ ariſes from the neglect of a ſervant, an action 


only hes againſt his maſter, for that a ſervant 
is not anſwerable, quatenus ſervant, for ne- 


glect: But that where an injury ariſes from 


& ſoldier can- 
not be com- 
mitted for 

leaving his fa- 
mily chargca- 


ble tou par:th, 


if he be bil- 
letted in an- 
Other par. th, 


the misfeaſance of a ſervant, he is himſelf 


liable to an action, not quatenus ſervant, but 
a5 being a wrong-doer. | 


Rex verſ Purdue. 


| 

"JOY defendant, being brought up by a 
Habeas Corpus, it appeared; that he 

was committed to Brideuell for running away, 

and leaving his wife and a child chargeable to 


a pariſh : But it likewiſe appeared; that he 


was 2 toldier; and that at the time of the 
commitment, he was billeted in another 
pariſh. 3 : 


A rule was made for the diſcharge of the 


defendant. 


And by Lee Ch. J.— This man, being a ſol- 


dier, was obliged to reſide in the pariſh where- 
in he was billeted; and conſequently, his 
reſiding there can never be deemed a running 

away, 
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away, and leaving his wife and child charge- 


able to a pariſh, within the meaning of the 17 
G. 2. c. 5. e 


Clarke ver/. Darby. 


ION a rule to ſhew cauſe, why a prohi- 
dition ſhould not be awarded, it ap- 
peared ; that the e in the libel in the 
_ eccleſiaſtical court was, that a certain quanti- 
ty of wheat had been ſent to be ground at a 
mill, and that a certain quantity had been 
taken out of the wheat ſent to be ground for 
toll; and that theprayer of the libel was, that 
the occupier of the mill might account for the 
value of the tenth part of the wheat taken for 


toll, after deducting the expence of grinding 


the reſidue of the wheat. 

The rule was made abſolute. 
And by the court.— As the demand in this 
caſe appears, upon the face of the libel, to be 
of a predial tithe, from a 
of a corn mill, the eccleſiaſtical court ought 
not to proceed; it being a ſettled point, Thr 
no perſon is liable, as occupier of a corn mill, 
to the payment of a predial tithe. 


Newton ver. Swymmer. 


32 a rule to ſhew cauſe, why common 
bail ſhould not be accepted in an action 
of debt upon a judgment, it appeared; that 
there was ſpecial bail in the original action; 
and that a writ of error was brought upon the 
judgment. 

The rule was made abſolute. 


G 2 And 


No man is 
hable, as oc- 
cupier of a 
corn mill, to 
the payment 
of a predial 
tithe. 


ſon as occupier | 


Common bail 
ordered to be 
accepted in an 
action of de bt 
upon a judg- 

ment. 
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And it was added thereto, by order of the 


court; that the defendant ſhould have leave to 


imparle, until there 1s a determination upon 


the writ of error. 


A perſon may 
be diſcharged 
upon a II we- 
as Corpus trom 
impriſonment 
under an ille- 
gal judament. 


Rex ver/. Collyer and Capon. 


"HE defendants being brought up by a 
Habeas Corpus, it appeared ; that they 
were committed by an order of a court of 
quarter ſeſſions, holden at Hicks's Hall ; 


lowing words:“ IFilliam Collyer and Edmund 
" Capen, being convicted upon an indictment 
for all: witing Thomas Smith, Eſq; are com- 


* mitted to Ne Priſan, Clerkenwell, tor the 


** ſpace of one month next enſuing; and to 
afk pardon upon their knees of the ſaid 
Thomas Smith, at the place where the ot- 
© tence was committed; and to cauſe an ac- 
count of the ſaid ſentence to be printed in 
the Daily Advertiſer ; and not to be diſ- 
charged out of priſon, until they have un- 
ve dergone ſuch impriſonment, aſked ſuch 
9 P don, and cauſed fuch account to be pub- 
ed; and when diſcharged, to pay their 
tees fev erally > one pound, one ſhilling and 
cight pence.” 

A rule was made for the diſcharge of the 
( etendauts. 


And by the court Every 


Co 


part of this 


judgment is illegal, except the impriſonment. 


It has been ſaid; that the proper way for the 
defendants to be relieved againſt any part of 
this judgment, is by a writ of error : But 
it would be very hard; that the defendants 


ſhould continue in priſon under the illegal 


parts of this judgment, until they can obtain 
4 rev crial of chote parts upon a writ of error. 
Commins 


and 
that in the commitment there were the fol- 


er CEP s nn er 


Mme vr 2 y* 1 „ . — * 22 —— — — . — 
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Commins ver/. The Mayor and Burgeſſes 
ot Oakhampton. 


|S nes a rule to ſhew cauſe, why a new 
trial ſhould not be had in an action up- 
on the caſe, it appeared; that the action was, 
for refuſing to admit the plaintiff to the free- 
dom of the corporation of Oakhampton ; that 


at the trial of the cauſe the chief queſtion was, 


whether there was a certain cuſtom in the 


borough, under which the plaintiff claimed a 


right of being admitted ? And that the father 
of the plaintiff, who had obtained his freedom 


by ſervitude, was not admitted to prove this 


cuſtom. 

The queſtion was, Whether the father was 
an admiſſible witneſs to prove this cuſtom ? 

It was holden that he was. 


And by Lee Ch. ]J.—The perſon, to whom 


the remainder of an eſtate is, after the deter- 


mination of a particular eſtate limited by a 
will, cannot be admitted to prove the will ; 


becauſe he has, although it be remote, a veſl- 


ed intereſt in the matter in queſtion : But it 


has been always holden ; that the fon of the 


perſon, to whom a particular eſtate is deviſed 


by a will, may be admitted to prove the will; 


becauſe, although he may be under a bias, he 
has not a veſted intereſt in the matter in quet- 
tion. Mere relationſhip, how near ſoever the 


relation may be, does not go to the com 
tency of a v neſs, unleſs there be a veited bo. 


tercſt in the matter in queſtion. The bias, 
which a father is preſumed to be under in giv- 
ing teſtimony in favour of his fon, docs cer- 
tainly go to his credit: But a father is, in all 
caſes, a competent witnets for his fon, if hie 


have 


A father is an 
ad miſſible wit- 
nels to prove a 
cuſtom, under 
which his fon 
claims the 
freedom of a 
corporation. 


— — 
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have not a veſted intereſt in the matter in 
queſtion. In the preſent caſe, the father was 
not immediately intereſted in the matter in 


queſtion; nor could he at any future time be- 


An amend- 
ment cannot 
be of a matter, 
which, as it 
ſtands, is a 
diſcontinu- 
ance without 


conſent. 


come intereſted therein : The freedom of a 
corporation not being tranſmiſſible. 
It was, on the contrary, clearly againſt the 
intereſt of the father, who was himſelf a free- 
man, to prove this cuſtom; for by the eſta- 


bliſhment of a cuſtom, under which others 


as well as his ſon might obtain their freedom, 


bis own fnackife weeks have been readies | 
leſs valuable. 


Maynard ver/. Hopkins. 


A Demurrer to a plea in abatement, con- 
cluded with praying judgment of the 
action. Upon a rule to ſhew cauſe, why the 


plaintiff ſhould not have leave to amend the 
demurrer, by making it conclude with pray- 


ing jvdgment of reſpondeas cuſter, the amend- 
ment was conſented to upon payment of coſts; 
and a rule was made for leave to amend. 

But it was, by the expreſs order of the 
court, inſerted in the rule, that the amend- 


ment was contented to. 


And Deniſon J. faid ; that if there had not 


been a conſent, it is very doubtful, whether 


the court could have given leave to amend ; 


becauſe the demurrer, as it now ſtands, is a 
diſcontinuance. He likewiſe mentioned the 
caſe of Turner v. C:rdwell, Mich. 8. G. 2. in 
which he did himſelf move in this court, for 
leave to amend a matter, which, as it ſtood. 
was a diſcontinuance; and the court refuſed 
to give leave. 


Gally 


W * 7 e 3 1 * 
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Gally ver. Glegg. 


| TPON a rule to ſhew cauſe, why a trial at Some doubt, 
O bar ſhould not be had, one queſtion was; whether an 
whether the court could order an action, the tion de- 
cauſe of which aroſe within the juriſdiction of N . 
the court of the county Palatine of Lancaſter, county Pala. 

and which was depending in that court, to be tine can be 
tried at the bar of this court? It was ſaid at wied at bar. 
* the bar; that there is only one inſtance of a 

trial at bar in ſuch a caſe, which was the caſe 

of Neale on the Demiſe of the Duke of Athole v. 
Wilding ; and that the trial at bar was, in that 
caſe, conſented to. | | 
Ihe rule was diſcharged ; the action, upon 
the whole circumſtances of the caſe, not being 


= 33 a 


dieemed a proper one to be tried at bar. 
3 Wright J. entertained a doubt; whether 
"  - this court can compel the inhabitants of a 
county Palatine, to attend as jurors at a trial 
4⁊ꝛ2ê⁊t bar in this court? 2 ; 
1 The other juſtices expreſsly declared; that 
they did not mean to give any opinion upon 
a this point. 
Rex ver. Jermy. 

t | | 9 | 
r | JJ a motion for an attachment, it ap- An attach. 
; peared; that when a rule was ſerved up- ment goes in 
2 on the defendant, to ſhew cauſe why an infor- — wo i. 
e mation ſhould not be filed againſt him; he 2 > 
na fſaid, take the rule back again to thoſe from — 5 
r whom it came, and bid them wipe their back- words of rhe 
L ſides with it. | Court. 

An 


4 


Irialty erm 25 & 26 Geo. 2.17752. 


The changing 
of the Venue 
trom an Eng- 
405 cO 4 Wilch 
county te- 


fuſed: 


An abſolute rule was made for an attach- 
ment. 

And by Lece Ch. ] —Thereare two cafes, in 
which the court does always make a rule for an 
attachmeut, without making a rule to ſhew 
cauſe; namely, for non- payment of coſts 
which have been taxed, and for ſpeaking diſ- 
reſpecttul words of the court. 


Watkins ver. Hybert. 


Motion was made to change the Venue, 


in an action of aſſault and battery, from 


the county of Middleſex to the county of 
Brecknack. 

'The court refuſed to make a rule to ſhew 
cauſe. 

And by Tee Ch. ].—lt has been faid; that 
rule, for changing the Venue from an Engliſh 
to a Welch county, was made in the cafe of 
Price v. Griffith, Trin. 21 & 22G. 2. and that 


another rule of the ſame kind was made in 
the caſe of Smith v. Janes, Eaft. 23 G. 2. But 


it ſucha rule has ever been made, it muſt have 
been by ſurprize. 

Mr. Ford, as Amicus C urig, mentioned the 
caſe of Maar v. F ernihauzh, Trin. 19 G. 2. in 
which this court, after taking time to conſider, 
refuſed to make a rule for changing the Venue 
from an Exgl. 75 to a Helch county. 


Wicker 


„„ een 


r,, ww TV 


Lo 


Tv» ow - 


*.4 * . 2 „nnr —_— 


defendant at large is good, although a bill has 
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Wicker ver/. Woodhall. 


ceedings ſhould not be ſet aſide for ir- 
regularity ; and why the defendant ſhould 


ON a rule to ſhew cauſe, * the pro- A declaration . 
delivered to a 


bal. weg 


not be diſcharged out of priſon, it appeared; bill has been 


priſon, a bill was not filed. 
The rule was made abſolute. 
And by the court—A declaration a 


gainſt a 


not been filed; 3 if the bringing of 


writ of error, or any other reaſon, make the 


filing of a bill neceſſary, one may be filed at 
any time: But a declaration againſt a defen- 


dant in priſon is bad, unleſs a bill has been 
filed, before it was delivered. 


. on the Demiſe of Warnhouſe 
ver. Thruſtout. 


TPON a rule to ſhew cauſe, hs judg- 
ment ſhould not be entered againit the 
caſual ejector, it appeared; that the declara- 


tion was of laſt Hilary term; and that the no- Jedme 


tice to appear was, to appear in the preſent 


term. 


The rule was diſcharged. 

And by Lee Ch. J.—It has been aid; that 
ſuch a notice to appear, as has been given in 
the preſent caſe, would be good in the court 
of Common Pleas: But, however that may 
be, it is the ſettled practice of this _ 

H that 


that at the time of delivering the declaration, filed. 
Which was delivered to the defendant in 


The norice to 

to an 
ation of E- 
nt, 
muſt be to 
appear in the 
next term to 
that of which 
the declara- 
tion is. 


— 
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A Peer is lia- 
ble to an at- 
rachment for 
not obeying 
the proceſs of 
the court. 


An attach- 
ment againſt 
an attorney 


neg 
the cauſe of 
his client. 


that the notice to appear to a declaration in an 
action of ejectment, muſt be to appear in the 
term next to that of which the declaration is. 


Foley ver/. Langhorne, Clerk. 


PON a motion for an attachment againſt 
the Biſhop of St. A/aph, for not return- 
ing a writ of Fieri Facias de Bonis Ecclefiaſticis, 
the court had no doubt of their power to 
award an attachment againſt a Peer, for not 
ing the proceſs of the court: But it was 
doubted ; whether, as it appears to be the 
duty of a Biſhop's Chancellor, to take care 
that a return be made to every writ directed 
to the Biſhop, it will not be more proper to 
move for an attachment againſt the Biſhop's 
Chancellor: And the caſe of Rex v. Loggen, 
Chancellor to the Biſhop of Saliſbury, was 
mentioned; in which an attachment was 
awarded againſt Loggen, for not returning a 
writ of Fieri Facias de Bonis Ecclęſiaſticis, di- 
rected to the Biſhop. 3 
The precedents were ordered to be looked 
into; in order to ſee, how the practice in 
caſes like the preſent had been. 


Rex verſ. Tew. 


N a rule to ſhew cauſe, why an at- 
tachment ſhould not be awarded againft 
g the defendant, it appeared; that Tew, who 
was an attorney, had received fixteen pounds 
from his chent, who was plaintiffin a cauſe; 
that Tew, after giving notice of trial, had ne- 
glected to fee council, or to attend the trial 
of the cauſe; and that in conſequence of this 
neglect, his client was nonſuited, and after- 
wards thrown into a gaol. SEE 


The 


ee: of 


Ga as ww co. 


5 ; Trinity Term 25 & 26 Geo. 2. 1752. BE 


The rule was made abſolute. 
But the attachment was ordered to he in 
the office a few days; that Tew might have 
an opportunity of making ſatisfaction to his 
client. | j 


Anonymous. 


= PON a motion in arreſt of judgment, in An. infant 

E-1 an action qui tam, it appeared; that the cannot ſue by 
action was for a penalty given by one of the pomp 

laws for the preſervation of the game, and 4 n. 

) that the plaintiff, who was an infant, ſued by 

i prochein amy. oy 

> | As a ground for arreſting the judgment, it 

5 was ſaid; that by the 18 Eliz. c. 5. it is enact- 

At ed, © that every informer, upon any penal 

L „ ſtatute, ſhall exhibit his ſuit in proper per- 

4 <« ſon, and purſue the ſame only by fimfelf, 

| „or by his attorney.“ 5 
A rule was made to ſhew cauſe, why judg- 
1 ment ſhould not be arreſted; which, no cauſe 
deing ſhewn, was afterwards made abſolute. 


Spratt ver/. Frederick. 


— 

t  FPON a rule to ſhew cauſe, why a ſcire A writ of er- 

o facias, which had been ſued out upon a vor a- 
s judgment, ſhould not be ſet aſide ; and why ft om 

, the goods levied ſhould not be reſtored, it the delivery 

* appeared; that a writ of error was delivered thereof to the 

* to the clerk of the errors, before the ſcire fa- </crk of the 


ciat was ſued out: But that bail was not put 
in at the time of ſuing it out. 
11 2 The 
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The queſtion was, Whether a writ of error 
be a — to a /cire facias upon a judg- 
ment, before bail is put in? 

It was holden that it is. 

And by the court—Upon the delivery of a 
writ of error to the clerk of the errors, it be- 


comes a ſuperſedeas to a ſcire facias upon a judg- 


ment ; andit continues to be ſo for the ſpace 
of four days after the allowance of the writ ; 


after which time, if the plaintiff in erro T has 


neglected to put in bail, it ceaſes to be a ſuper. 
ſedeas. 


\ 


\ 
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Michaelmas Term, 
26 Geo. 2. 1752. 


Sir William Lee, Chief Fuſtice. 
Sir Martin Wright,) 

Sir Thomas Deniſon, C Fu/iice-. 
Sir Michael Foſter, 


* . b « Mit. 
— — 


Emmerſon ver/. Haſkins. 


TTPON a rule to ſhew cauſe, why the 

defendant ſhould not, upon filing com- 
mon bail, be diſcharged out of cuſtody, it 
appeared; that in the aflidavit of the plain- 
tiff, upon which the defendant had been hol- 
den to ſpecial bail, it was ſworn ; that the 
defendant was indebted to the plaintiff in the 
ſum of one hundred pounds, for converting 


An affidavit, 
to explain the 
afhdavit for 
holding to 
ſpecial bail, 
was not per- 
mitted to be 
read. | 


and diſpoſing of divers goods, the property 


of the plaintiff, to his own uſe. 
On the part of the defendant, an aflidavit 
was offered, wherein it was ſworn ; that the 
defendant, who was a cuſtom-houſe officer, 
had ſeiſed the goods mentioned in the plaintiff's 
affidavit, 


8 Michaelmas Term 26 Geo. 2. 1752. 


— 


1» — 


affidavit, 2s being prohibited goods; and | 


that the goods were depoſited in the king's 


warehouſe, from whence they could not be 


had without a writ of delivery. 
The court would not permit the affidavit 
to be read; and the rule was diſcharged. 
And by Lee Ch. J.—lt has been faid ; that 


the court of common pleas did in two in- 


ſtances allow affidavits to be read, to explain 


A 
1 
7 


the affidavits for holding to ſpecial bail; and, 


in conſequence of the explanatory affidavits, 
did diſcharge the defendants out of cuſtody, 


upon entering common appearances, notwith- 


ſtanding the affidavits of the plaintiffs were 
| poſitive to debts of ten pounds: But what- 
ever may have been done by that court, it has 
deen the conſtant practice of this court, ever 


debt of ten pounds is required, in order to 
hold to ſpecial bail, not to permit any afh- 
davit to be read, either to contradict or ex- 
plain the affidavit of the debt; and it is by no 


means proper, for the court to depart from 


its conſtant practice, although the adhering to 
it ſhould, in the preſent caſe, be attended with 
ſome inconvenience to the defendant. 


GBriſfth verſ, Walker. 
The Pine in IN the declaration, in an action upon the 


230 action a- caſe, againſt the ſheriff of the county of 


g unſt a ſheriff 


” e re. Radnor, for a falſe return to a writ of Scire 


turn, may be Factas, it was all 


; that the writ was de- 


lad out of livered to the ſheriff at King/on in Hereford. 


the county of ſhire, who then and there returned; that he 
which the de- s 


rndant is the. had made known, Oc. and the Venue was laid 
us. in the county of Hereford. 


Upon 


fince the ſtatute, by which an affidavit of 
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Upon a demurer to this declaration, the 
queſtion was, Whether, as this action is for a 
falſe return by the ſheriff of Radnorſbire, the 
Venue could be laid in any other county than 
that of Radnor. 

It was holden that it might. 

And by Lee Ch- J.—It has been ſaid; that 


as the office of ſheriff is local, every act done 
by a man, as ſheriff, muſt be done in the coun- 


ty whereof he is ſheriff: But this is a miſtake. 
A ſheriff cannot do a compulſory act out of 


the county whereof he is ſheriff : But he may 
_ makeareturn to a writ, or do any act which 
is not compulſory, out of that county. It 


appears from the caſe of Gregſon v. Heather, 


Lord Raym. 1455. that the aflignment of 4 
dail bond, it being a tranſitory act, may be 


made by a ſheriff out of the county whereof 


he is ſheriff; and it was in that caſe holden; 
that the Venue, in an action upon the bail bond, 


was well laid in the county wherein the bail 
bond was aſſigned. _ 


It has been ſaid; that in the cafe of Rex v. 
The mayor of Orford, the court refuſed to 
change the Venue, in an action againſt the ſhe-. 

riff of Suffelk for a falſe return to a Mandumuc, 


from the county of Sffolt to another county: 


But the court did not in that caſe refuſe to 
change the Venue, becauſe the ſheriff could 


not make a return to the Mandamus out of his 
couuty; but becauſe the Venue was very pro- 


perly laid in the county of Suffolk, in which 


county the return was, in fact, made. 
In the preſent caſe, as the return is alledged 
to have been made, and muſt be proved to 
| have 


— ” ds. 
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have been made, in the county of Hereford; 
the queſtion, whether the return be falſe, 


ought to be tried in that county; it being a 


maxim of law, that ibi ſemper debit fieri tria- 


tio, ubi Juratores meliorem habere poſſunt Noti- | 


tam. 


If there had been a motion in the preſent 


caſe, to change the Venue from the county of 


| Hereford to the county of Radnor, the court 


If mutual ac- 
tions will lie 
ſor the breach 
of two cuſ- 
toms, one cut- 
tom is not to 

de conſidered 
as parcel of 
the other. 


that he, as ſervant to the corporation, took 


was holden to be good. 


would not have made a rule for changing it: 
In caſe the plaintiff would have undertaken 
to give material evidence in the county of 


Hereford ; which, as the delivery of the writ, 


and the making of the return, were both in 
that county, he might very well have done. 


Griffith weng Williams. 


N an action of 7. e for taking three 
gold rings, the defendant pleaded a cuſ- 
tom, for the corporation of Ofwe/try to keep 


. the bulwarks and priſons of the borough of 


Ofwe/try in repair; and likewiſe a cuſtom, for 
the corporation to receive, in conſideration 
thereof, from every inhabitant of the bo- 


rough not being a burgeſs, a duty not exceed- 


ing twenty ſhillings, called Tang#ry ; and 


the three rings, as a diſtreſs for the non-pay- 
ment of this duty. e 


The plaintiff in his replication, traverſed 


the cuſtom of paying the duty; but did not 

give any anſwer as to the cuſtom of keeping 

the bulwarks and priſons in repair. 
Upon a demurrer to this replication, it 


And 
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And by Lee Ch. J. — Some objections have 


been made to the detendant's plea, which ſeem 
to have weight in them: But as we are of 


opinion, that the replication is good, it is not 
necellary to give any opinion as to the good- 


neſs of the plea. 
It has been ſaid, that, as the cuſtom to pay 
the duty, called Tane/?ry, is alledged to be in 


conſideration of keeping the bulwarks and 


priſons in repair, the cuſtom to repair the 
bulwarks and priſons, and the cuſtom to pay 
this duty, are to be conſidered as one entire 


cuſtom; and if they are to be ſo conſidered, 
that the plaintill ought to have traverſed that 


part of the cuſtom which relates to the re- 
pairs, as well as that part which relates to 
the payment of the duty. But we are of opi- 


nion ; that the cuſtom to keep the bulwarks 


and priſons i in repair, and the cuſtom to. pay 
the duty, are to be conſidered as two diſtinct 
cuſtoms ; inaſmuch as there are two diſtinct 
duties; namely, a duty upon the corpora- 
tionto keep the bulwarks and prifonsin repair, 
and a duty upon the inhabitants to pay the 


duty; that for the breach of theſe two cuſ- 


toms the corporation and the inhabitants have 
mutual remedies ; and conſequently, that it 
is not neceſſary for the perſon, who traverſes 
one cuſtom, to take any notice of the other. 
In the cate of Harbin v. Green, Hob. 189. 
a cuſtom was alledged; tor all the inhabitants 
of a city to grind their corn at the mill of 
J. S. and another cuſtom, that in conlide- 
ration thereof, 7. S. was obliged to grind all 
the corn of the inhabitants. It was holden ; 
that theſe are two diſtinct cuſtoms for the 
breach of which mutual actions will lie. In 


lays caſe, 5 Rep. 78. it is laid down gene- 
] 


rally; 
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Tf aperfhn, 


evg efred to as 


bail do not juſ- 
tify ; his nime 
may be ſtr'ch- 
| en out 0: 11.2 
recogi izance. 


original action was affirmed; and that the 
perion added as bail and F. 8. being both in- 


rally; that where there are mutual remedies 


tor the breach of two cuſtoms, one cuſtom is 


to be conſidered as parcel of the other ; but 


they are to be conſidered as diſtinct cuſtoms. 
It is likewiſe laid down in this cafe ; that it 
is not neceflary for the perſon, who would 
avail himſelf in plcading of one of two dit- 
tinct cuſtoms, for the breach of which mu- 
tual actions w ill lie, to take any notice of the 
other cuſtom. 


Tubb vc Tubb. 


'PON a rule to ſhew cauſe, why the 
name of John Dightan ſhould not be 
ſtricken out of a recognizance, it appeared; 
that this recognizance was entered into by 


Dizhi:n and J. S. as bail in a writ of error; 


that Dir/25n being excepted to, and unable to 


juſtify. another perion was added as bail, 


who did juſtify; that the judgment in the 


'iotvent, the defendant in error had brought 
an action upon the recognizance againſt Digh- 
tar. 

The rule was made abſolute. 

And by Lee Ch. J.— After the defendant in 
error had excepted to Dighton, and another 
perſon was added as ball, who did juſtify, 
te recognizancc, as to Nizhton, was at an 
end. It Dichtzn had applicd before this ac- 
tion was brouglit againſt him, to have his 
name ſtricken out of the recognizance, the 
court would certainly have ordered it to be 


done; ard it is equally rcaſonable, that it 
ſnould be row dene. 


Daubuz 
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Daubuz very. Pender. 


Motion being made, for leave to amend 
the 7. ranſcript of a judgment of an in- 

ferior court, by the record of the judgment ; 
and it being ſaid, that a rule giving ſuch leave, 
had been made in the caſe of Read v. Charnley, 
Mich. 4. Ann. the court ordered a ſearch to 

be made for that rule. 

By the rule made in the caſc of Read v. 
Charnley, which was at another day produced, 
it was ordered; that the matter be referred 


to the maſter, and that he, in the preſence of 


the attornies of both parties, do amend the 
Tranſcript of the record to the writ of error 
annexed, according to the ſcveral proceed- 


ings had in the inferior court, to be produced 


before him by the parties. 
A ſimilar rule was made in the b caſe. 


Kelly ver Devere ux. 


PON a rule to ſhew cauſe, why com- 

mon bail ſhould not be accepted, it ap- 
peared; that the plaintiff, who reſided at Ca- 
dix, had ſent a letter of attorney to J. 5. 
whereby 7. S. was impowered to receive, 
and, if neceſlary, to ſue for, a ſum of mo— 
ney due from the defendant to the plaintiff; 
that the defendant had been holden to ſpecial 
bail upon an affidavit of J. S. in which it 
was ſworn; that the defendant is indebted 
to the plaintiſf in the ſum of fifty pounds, a; 
appears to this deponent, by the confeſſion of 


the detendant, and by his pruiilc to pay the 


lame to this deponent. 
12 Ake 


The Tran- 
ſeript of a judg- 
ment of an in- 
ferior cburt 
may be a- 
mended. 


An affidavit 
tr Holding to 
Ipecial bail 
mut be poſi- 
tive to a debt 
ui ten pounds. 
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Ihe rule uus made ablolute. 
And by Jer Ch. J.—Ilt is a ſettled point; 
that the atlidavi i * holding to ſpecial bail 


nüt, without any reference, "be pottive to a 
debt uf ten pounds. 


Adcock qui tam ver, Gill, 


N an action 705 tum, for exerciſing the 


e of a woried weaver, in the city ot 


Nrteich, contrary to the 13 7 14 .. 
there Nau ſpecial vendiei. 


Alter this verdict had been argued once 


upon the merits, Deniſan J. defired ; that it 
mizht, at the next argument, be conſidered. 


* 2 


whether the 13214 Cb. 2 2. c. 5. which was 


made ior re: cul. ung the manufacture of ſtufl; 


in the city of N,r:-ich and in the county of 


Via, be not a private itatute, of which, 
a» 1t is not in the preſent cafe pleaded, the 


juices cannot take notice; and he mentioned 
2 Ab. 636. in which 


the calc of Rx v. lil, 


it was agreed h the court, that this ſtatute 1 
a private liatuic 


At the day upon which the verdict was to 
, ive bect argucd a ſecond time, it was ad- 
nitted; that the ohiection of Mr. ſuſtice De- 


2 1, a> fupphrted hy the cate of Rex v. II/, 
WW. o ſtrong to be gut der; and n 
Guently that jud.: UH mut be cutered tor 


the d zendant. 


Rex 


— — 
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Rex wer. Rook. 


P ON a rule to ſhew cauſe, why an or- 
der of baſtardy, made by two juſtices, 
ſhould not be quaſhed, one objection was ; 
that there was not an adjudication in the 


A married 

woman cannot 
admitted to 

prove that her 


Or- huſband had 


der, that the child was born in the pariſh, for not acceſs to 


the relief of which the order was made. 
This objection was over- ruled. 


And by the court lt muſt appear in an or- 
der of baſtardy; that the child was born in 
the pariſh, for the relief of which the order 
is made, otherwiſe the order is bad for want 
of juriſdiction in the juſtices: But it has been 
holden frequently, and amongſt other caſes, 
in the caſe of Rex v. Moravia, Ea/t. 15 G. 2. 
that if it can be fairly collected, from an or- 
der of baſtardy, that the child was born in 
the pariſh, it is ſufficient ; an expreſs adjudi- 
cation thereof not being neccuary. In the 
preſent caſe, there is a recital in the order, 
that the child was born in the E which 
is > certainly ſuflicient. 


Another objection was ; that the mother of 
the child, a married woman, was the only 
witnels to prove, that her huſband had no 
acceſs to her. This objection was holden to 
be good, and the rule was made abfolute. 


And by the court According to the old 
caſes, a child born of a married woman cond 
not be a baſtard, if her hufband w ere, dur- 
ing the time of her pr-gn: ney, within tne 


her. 


four fra: Bur io is ar tnis day a ſettled. 


pres that ſuch a child may be a bat ard, 
notwith- 
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notw thfianding the ae! was, during the 
time of his wife's pregnancy, within the four 
ſeas, if it appear, that he had no acceſs to 
her. 
But it is likewiſe a ſettled point ; that the 
wife cannot be admitted to prove, that her 


huſband had no acceſs to her. Before the caſe 
of Rex v. Rediling, which was Mich. 8 G. 2. 


it was doubted ; whether a married woman 
could be admitted to prove, thata child born 
of ker body was begotten by any other man 
than her hutband ; inaſmuch as the tendency 
of the evidence was to baſtardize her child. 
It was in this caſe holden; that a married wo- 
man may, ex nece//tate, be admitted to prove 
this; w hich can very ſeldom, if ever, be 


proved by any other perſon : But it was like- 


The T:/le of a 
D:/lringas 
may be a- 
mended by al- 
tering the 

date. 


wiſe holden ; that a married woman cannot 


be admitted to prove, that her huſband had 


no acceſs to her; becauſe this may frequently | : 


be proved by another perſon. 
Wood wer. Lord Biron. 


U rox a rule to ſhew cauſe, why the 


Tefte of a Diſringat ſhould not be a- 
mended, by altering the date thereof, it ap- 
peared ; that the Di/ringas bore Tefte upon 


the 20th day of May; and that the Ferire 


Facias, upon which it was founded, was not 
returnable until the 31ſt day of the ſame 


month. 


The rule was made abſolute. 


And by Lec Ch. J.—Ilt has been ſaid; that 


the Di/tringas, as it now ſtands, is a perfect 


writ; and that altering the date of the 7 ele 


would amount to the making of a new writ: 
But there is no weight | in this objection. The 
miſtake in the date of the Te c/te of the D/ 


tringas, 


CA I EE OE a IDS _ 


——— 


tringe 


cer, 

Facia 
bear 
of t! 
Bates 
Te/te 
Diſir 


mene 


ney, 
ther 
ing 


Was 
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tringas is a mere vitiam Clerici ; for as the oſſi- 


cer, by whom it was made out, had the Venire 
Facias before him, it was his duty to make it 
bear Te/te on a day ſubſequent to the return 
of the Venire Facias. In the caſe of Nevil v. 
Bates, Telv. 64. it was holden ; that both the 
Teſte of a Venire Facias, and the Te/te of a 
Di/tringas founded thereupon, might be a- 


mended. 


Hayley ver. Grant. 


T T PON a rule to ſhew cauſe. why the trial The trial of a 
of a cauſe ſhould not be put off, it ap- cauſe put off, 
peared; that the attorney for the defendant —.— = 
_ ſo ill, as not to be able to attend the deten 3 
: 4 | Vas ul. 
The rule was made abſolute. 
And by Lee Ch. J.—lt has been faid ; that 
there isno inſtance of a trial being put off, on 
account of the illneſs of the attorney for one 
of the parties: But, whether there be ſuch 
an inſtance or not, it would be contrary to 
natural juſtice; that a party ſhould be com- 
pelled to have his cauſe tried, when the attor- 
ney, who has all along had the management 
thereof, is prevented by ſickneſs from attend- 
ing the trial. = 


Say werſ. Lord Biron. 


[JON a rule to ſhew cauſe, why the A Hit 2gainit 
proceedings againſt the defendant, who Ass? _w_ be 
was a peer, ſhould not be ſet aſide, it appear- 1 
ed, that the ſuit was commenced by bill. | 
The 
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The queſtion being, whether a ſuit could 
be commenced avainit a peer by bill? It was 
referred to the maſter, in order to have his 

report as to the practice of the court. The 
maſter reported; that it had for many years 
been the practice of the court, to commence 

a ſuit againſt a peer by bill, and to declare 
N him, not as being in the cuſtody of 
the marſhal: But, which is done in the pre- 
ſent caſe, as having privilege of parliament. 

The rule was diſcharged. 

And by Lee Ch. J].—It has been faid; that 
as the 12 & 13 I. 3. c. 3. by which ſtatute li- 
berty is given "of commencing a ſuit by bill, 
againſt pcrfons having privilege of parliament, 
does only mention Knights, Citizens and Bur- 
geſſes expreſsly, the ſubſequent words, or any 


other perſon having privilege of Parliament, do 


not extend to a peer: Becauſe a peer is a per- 


fon of rank ſuperior to all the perſons, who | 


are expreſsly mentioned: But we are of opi- 
nion; that the practice of the court, which 
has for many years been eſtabliſhed, is found- 


ed upon a very right conſtruction of the ſta - 


tute, and that it ought to be adhered to. 


Jones qui tam ver. Biſhop, 


In an aGuon PON a motion in arreſt of judgment, 
07 er a it appeared; that the action was tor the 
hare nos penalty of five pounds given by the 9 Ann. 


ws alledac.: + $6 $f expoſing a hare t9 ſale ; and that the 
char the &cfn- allegation in the declaration was; that the 


dant hag uhare defendant, not being a perſon qualified in 

% his potict- 

non. 

8 tled t: Loreto, under any perſon to qualiſied, 
had a hare in his poſſeſſion. 


The 


his own richt to kill game, nor being enti- 


1 


8 
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The queſtion was, Whether this be a ſuffi- 
cient allegation of the offence for which the 

nalty is given? 

It was holden that it is. 

And by Lee Ch. J.—It has been ſaid ; ; that 


although evidence of the defendant's having 


had a hare in his poſſeſſion, would have deen 
evidence of his expoſing a hare to fale; yet, 
as the offence created by the ſtatute 1s expoſing 
a hare to ſale, it ought to have been alledged, 
that the defendant did expy/e a hare to ſale: but 
we are of opinion, that the allegation is ſuf- 


ficient ; it being enacted, by the ſecond para- 


graph of the ſtatute, *<* that if a hare ſhall be 
found in the poſſeſſion of any perſon what- 


„ ſoever, not qualified to kill game in his 


« own right, nor intitled thereto under ſome 
« perſon ſo qualified, the fame ſhall be ad- 


<« judged, deemed and taken to be an ex- 


„ poling thereof to fale, within the true 


intent and meaning of this act.“ 


Rex ver/. Sheppard. 


A Motion being made, upon the laſt day 
of this term, to quaſh the indictment 
againſt the defendant ; Lee Ch. J. had at firſt 
ſome doubt, whether a motion to quaſh an 
indictment could be made upon the laft day of 
a term : But the court being informed by the 
ſecondary of the crown office, that motions to 
qualh indictments had frequently been made 
upon the laſt days of term, a rule to ſhew 
cauſe was made. 


K The 


A motion to 
quaſh an in- 
did ment may 
be made upon 
the laſt day of 
a term. 


66 


Michaelmas Term 26 Geo. 2. 1752. 


'Fhe ſecondary did, at the ſame time, in- 


torm the court, that motions to quaſh orders 


ot ſeſſions, or orders of juſtices of the peace, 
had not been allowed to be made upon the laſt 
days of terms. 


Hilary 


s A @#% a AA wd A 141 


— 


Hilary Term, 
26 Geo. 2. 1753. 


Sir William Lee, Chief Juſſice. 


Sir Martin Wright, 
Sir Thomas Deniſon, þ TFuſtices. 
Sir Michael Foſter, | 


| Goodlittle on the Demiſe of Hord verſ. 


Stokes. 


_ TN acaſe reſerved in an action of ejectment it 


was ſtated ; that A. B. being ſeiſed in fee 
of the premiſes in queſtion, conveyed them by 
leaſe and releaſe to truſtees, to the uſe of him- 
felf and C. D. his wife for life, and after the 
deceaſe of the longer liver of them, to the uſe 
of all and every the children of J. S. on the 
body of the ſaid C. D. begotten and to be be- 
gotten, and the heirs and aſſigns of ſuch chil- 
dren, equally to be divided amongſt them; 


and that A. B. who ſurvived the ſaid C. D. is 


dead, and has left two children begotten upon 
the body of the ſaid C. D. 
1 The 


A tenantcy 
in common is 
created by the 
words equally 
to be divided, 
in a deed to 


uſes. 
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The queſtion was, Whether the two chil- 
dren took as tenants in common, or as joint 


tenants? 


It was holden; chat they took as tenants 
in common. 


And by Lee Ch. J—iIt hes been for 


ſome time a ſettled point, that if a de- 
viſe be to two, equally to be divided 
betwixt them, they take as tenants in com- 


mon. 


It has been obſerved ; that the inten- 


tion of the grantor 1s not ſo much to be 


regarded in the conſtruction of a deed at 
the common law, as the intention of the 
teſtator is in the conſtruction of a will: But 


this obſervation, ſuppoſing it to be well 


founded, does not apply to the preſent caſe, 


in which the queſtion ariſes upon a deed 
to uſes, and not upon a deed at the common 


law. 

In the caſe of Leigh v. Brace, Carth. 343. 
it is laid down; that as much regard is to be 
had to the intention of the grantor in con- 


ſtruing a conveyance to uſes, as in conſtruing 


2 will; for that the ſame ſtrictneſs is not re- 


quired i in the conſtruction of a conveyance to 
ut, as in the conſtruction of a conveyance 


at the common law. 

in the cafe of Fiſher v. Hegg, Lord Raym. 
22. it was holden by the opinion of Turton 
J. and Gzv/d ]. that if a man ſurrender a 
copy hold eſtate to the uſe of A. B. C. and D. 
his children, equally to be divided amon 


them and their reſpective heirs and aſſigns for 


ever, the children take as tenants in common. 
It 


(e 


* 
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It has been truly ſaid, that Holt Ch. J. did in 
this caſe differ in opinion from Gould and 
Turton : But the difference did not conſiſt, 


in his being of opinion, that the intention of 


the grantor is not to be regarded in the con- 
ſtruction of a deed to uſes ; but in his being 


2” opinion, that a ſurrender of a copyhold 
eſtate ought to be conſtrued in the ſame man- 


ner as a grant at the common law. 


were the following words, In conſideration 


of natural love and affection to my wife 


and two daughters, and for the ſettling and 
« aſſuring all my real and perſonal eſtate 


upon them, I give, grant and confirm unto 


my two daughters the rents and profits of 
my eſtate, during the life of my wife, 
% equally to be divided between them, pay- 


(„e 


ing five pounds a year to my wife, my ſaid 
« two daughters to have the ſaid eſtate to 
* them and their heirs for ever, equally to 
*© be divided between them.” That the wife 
died during the life of J. S. and that the two 
daughters both ſurvived J. S. 

The decree in this caſe was, that the two 


Aaugghters took as tenants in common, and by 


Lord Hardwicke, Chancellor; as the eſtate 
thereby created was to take effect in futuro, and 
there was no livery, this deed cannot operate 
as a grant at the common law : Becauſe no 
eſtate of frechold, to commence in futuro, can 


be created by grant at the common law, un- 


leſs there be livery. As the eſtate thereby 


granted, was not to take effect uutil the death 


of the grantor, this deed may, perhaps, ope- 
rate as a teſtamentary ſchedule; and, it it 


In the caſe of Rigden v. Vallier, March 25, 
1751, in the court of Chancery, it appeared; 
that F. S. had executed a deed, in which 


2 


Hilary Term 26 Geo. 2. 1753. 


— 
— 


may, there is no room for doubt, that the | 1 
intention of the teſtator is to be regarded in the 
the conſtruction thereof. If this deed do not | be 
operate as a teſtamentary ſchedule, it muſt |} __ 
operate as a covenant to ſtand ſeiſed; the con- 880 
ſideration therein expreſſed being natural love his 
and affection ; which is not a good conſidera- thc 
tion in any other deed than a covenant to | jn 
ſtand ſeiſed. If it do operate as a covenant * 
to ſtand ſeiſed, it is a ſtronger caſe for hold- _ 


ing that the intention of the grantor ought to 
be regarded in conſtruing it, than the caſe of | th. 
Fiſher v. Wegg, which has been cited and re- 


lied upon. It is indeed faid, in Ep Ca. Abr. = 
291. that the judgment in the caſe of Fiſber 
v. Hegg was reverſed : But this is a miſtake, * 
for upon a ſearch being made by my order it py 
does not appear, that any writ of error was * 
brought. 15 3 NG 
It has been faid ; that as the determination | _. 
in the caſe of Fiſher v. Wezg was contrary to | 
the opinion of Halt Ch. J.—that caſe is not he 
of much authority. The anſwer I ſhall give * 
to this is, that, although I have the greateſt eg 
reverence for the opinions of Lord Chief Juſ- di 
_ tice Holt, I cannot help ſaying ; that upon 8 
mature conſideration of the arguments in the 3 
cate of Fiber v. egg, it appears to me, that 2 
the arguments of the chief juſtice are very ar- re 
tiſicial and reſined: But that thoſe of the two th 
juſtices are much more agreeable to natural in 
reaſon. If the intention of J. S. is to be re- n. 


garded in conſtruing this deed, the conſtruc- | p. 
tion of it muſt be, that the daughters took as 
tenants in common; for if the conſtruction 


ec 
ſhould be, that they took as joint-tcnants, the 1 
intention of J. S. which certainly was to pro- d 
vide tor the heirs of his daughters, as well as | k 


for the daughters themſelves, would not be 
an{wered. 


It 


It 


— 
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It appears from theſe authorities, that the 


intention of the grantor is to be regarded in 


the conſtruction of a deed to utes; and if this 


be fo, there is not in the preſent cafe any 


room for doubt; it being the manifeſt inten- 
tion of A. B. that the heirs and aſſigns of all 
his children begotten upon the body of C. D. 
ſhould take, as well as the children themſelves. 


ln order to effectuate this manifeſt intention, 


it is neceſſary for the court to hold, that the 
two children left by A. B. took as tenants in 
common; for if it ſhould be holden, that 


they took as joint tenants, only the heirs 
and aſſigns of that child which ſhould furvive 


could take. . 
It is not neceſſary, to go further in the pre- 
ſent caſe, than to determine, that the words 


equally to be divided, in a deed to uſes, do cre- 
ate a tenancy in common: But if it were ne- 


ceſſary, the court would have the ſanction of 
a very great man's opinion for going further. 

In the cafe of Rigden v. Lullin, which has 
been already mentioned, the only point di- 
rectly in queſtion was, whether the words 


equally to be divided in a teſtamentary ſche- 


dule, or a covenant to ſtand ſeiſed do create a 
tenancy in common; and contequently the 
decree could only be as to this point: But it 


may be fairly interred, that, if the caſe had 
required it, the decree would have been, that 
the fame words, or words of the like import, 


in a deed at the common law, do create a te- 


nancy in common: For Lord Haurdwicke ex- 


preſſed himſelf to the following purport: I take 
it to have been long ſettled, that the word; 
equa'ty to be divided, or the word equally, 
or the words ſhare and ſhare alike, in a will, 
do create a tenancy in common; and I do not 
Enow of any ſolemn determination, that tlie 


ſanie 
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ſame words, or words of the like import, in 


a deed, do not create ſuch a tenancy. It is 
certain, that no technical words are neceſſary 
to the creation of a tenancy in common ; and 
conſequently, a greater latitude may be exer- 
ciſed in determining, whether ſuch a tenancy 


be created by the words which are uſed. It 


is ſaid, 1 I/. 190, B. that if a verdict find, 
that a man hath duas Partes Manerij in tres 
_ Partes dividendas, it ſeemeth, that he is a te- 
nant in common by the intendment of the 
verdict. If theſe words in a ſpecial verdict 
would create a tenancy in common by intend- 
ment, there does not appear to be any good 
reaſon, why the ſame words, or words of the 
like import, in a deed at common law, ſhould 
not create ſuch a tenancy. Upon looking into 
all the caſes upon the point, and upon the beſt 
conſideration I have been able to give it, I 
I am inclined to be of opinion, that the words 


equally to be divided. or any words of the 


like import, whether in a will or in a deed, 
at the common law, do create a tenancy in 
common. 


Rex ver, Bridges. 


"Ph my PON a motion to revive an attach- 
tion of aQua- ment, the aflirmation of a — Was 
ler is not to offered, to ſhew the right of the 
de admitted in 4 bankrupt to ſome money awarded by arbi- 
er n bro trators to be paid. 
CCEUIND» | 
read. 
And by the ant. The affirmation of a 
Quaker is not to be admitted in any crimi- 
nal proceeding whatſoever. 
Macliſh 


ignees of 


The affirmation was not permitted to be 
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| Macliſh ver. Ekins. 
IN a caſe reſerved, in an action of Trover, The property 


it was ſtated; that the plaintiff, being 
owner of a ſhip, let it to the commiſſioners 
of the navy ; that the plaintiff, who refided 


in a navy bill 
cannot paſs 
without an 
aſſignment of 


in Scotland, by a letter of attoruey empower- the navy y bill. 


ed Todd, who relided in London, to receive 
all freight and profits due to him as owner of 
the ſhip, to give diſcharges for the fame, and 
do every thing relative to the premiſes, which 
the plaintift himſelf could lawfully do; that 
Todd received from the commiſſioners of the 


navy a navy bill for twelve hundred pounds, 


to be paid to the plaintiff and his aſſigns; that 
Todd, after having pawned the navy bill to 
Honywood and Fuller, ordered their clerk to ſell 


it, and place the money ariſing from the fale 


to his account; that the clerk ſold it to Hawkes 
at a fair market price, and placed the money 
to Todd”s account; that Hawhes ſold it to the 


defendant at a fair market price; that Todd, 


in a bill of ſale of his goods, which he after: 
wards executed to the defendant, called him- 
ſelf agent for the plaintiff; and, after recit- 
ing the ſale of the navy bill to the defendant, 


gave him full power to receive the money 


thereupon due, and covenanted to maintain 
his claim thereto againſt all perſons whatſo- 
ever; and that the action was for the conver- 
ſion of the navy bill. 

The queſtion was, Whether Todd had an 
+ "1 6h either to pawn or fell the navy 
bi 

It was holden that he had not. 

And by the court—lt has been faid ; that 
Todd had an intereſt in the navy bill, as well 

L. a> 
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as an authority to receive it: But we are of 
opinion, that he was only empowered by the 


letter of attorney to act as agent for the 


plaintiffs. 
lt has been ſaid; that if Todd, inſtead of a 
navy bill, had received money, and paid it 


away, the plaintiff could not have recovered 
the money from the perſon to whom it was 


paid : But the reaſon why the plaintiff could 
not have recovered in that caſe 1s, that mo- 
ney has no ear-mark, and not that Todd 


would have had a right to pay it away ; for, as 


the money would have been received for the 


uſe of the plaintiff, the paying of it away by 


Todd would have been unlawful. 
| It has been very truly ſaid; that the pro- 


perty in a bank note, if delivered in the 
courſe of trade for a valuable conſideration, 
does paſs by the delivery : But it is as true; 


that the property in a navy bill cannot paſs 
without aſſignment, and as Todd had no 
power to aſſign the navy bill, the maxim Ca- 


veat emptor applies to this caſe. The defen- 


dant could not be ignorant of Todd being an 
agent for the plaintiff, for he is ſo called in 


the bill of ſale to the defendant; and it ap- 


A miſtake in 
the declarati- 
ON 13 not a 
good excule 
for not trying 
a cauſe purſu- 
ant to an un- 


dertaking. 


pears, from the covenant entered into by 
Tadd, which was to maintain the claim of the 
defendant to the navy bill: 
whatſoever, that the defendant did himſelf 
doubt of Todd's authority to diſpoſe thereof. 


Battie verſ. Brown. 


there ſhould not be judgment as in 
the caſe of a non-ſuit, had been diſcharged 
upon an undertaking peremptorily to try the 
cauſe at the next aſſizes, a ſecond rule was 
made 


againſt all perſons 


FTER one rule to ſhew cauſe, why 
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made to ſhew cauſe, why there ſhould not be 
ſuch judgment. 

Upon ſhewing cauſe againſt this rule, it ap- 
peared; that after the undertaking to try the 
cauſe at the next aſſizes, a miſtake had been 
diſcovered in the declaration, which was for 
the ſale of a gelding ; whereas the fact was, 
that the plaintiff had ſold a mare to the de- 
tendant ; that as this miſtake was diſcovered, 
and there was no count for goods fold, the 
cauſe was not tried; and that notice had been 
given, before the preſent rule was moved for, 


of a motion for leave to amend the declara- 


tion. 
The rule was made abſolute. 
And by Wright J. and Deniſon, JI. (Lee Chief 


_ Juſtice being abſent)—The plaintiff ought to 
have been ſatisfied, that this declaration was 
right, before he undertook peremptorily to 


try the cauſe. 

But Fofter J. ſaid; that it would, in his 
opinion, be rather too rigid a conſtruction of 
the ſtatute to hold, that the plaintiff, under 
the circumſtance of this caſe, was obliged to 
try his cauſe at the next aſſizes. 


Rex ver/. Bow. 


PON a rule to ſhew cauſe, why an at- 
tachment ſhould not be awarded for 
non- performance of an award, the affirma- 


tion of a*Yuaker was offered on the part of 
the defendant. * 
It was not permitted to be read. 


1 And 


The affirma- 
tion of aQua- 
ker is not to 
be admitted in 
a criminalpro- 
ceeding in ex- 
culpation of 
the defendant. 


— 
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And by the court—lt has been ſaid; that 
this affirmation is in exculpation of the defen- 
dant: But the affirmation of a Quaker can 
no more be admitted on the part of the de- 
fendant, on ſhewing cauſe againſt the preſent 
rule, than it could upon the part of the pro- 
ſecutor, upon the motion for the rule. 


Tourville ver/. Naſh. 


The iſſue and . ö ; 
N Prins roll ſue delivered. and the N/ Prius roll 
may be a- ſhould not be amended, the queſtion was, 


mended bythe Whether both theſe ſhould be amended, by 


plea . the plea roll, by ſtriking out the words, in a 


Plea of Treſpaſs upon the Caſe, and inſerting the | 


words in a Plea of Debt? 
It was holden; that both 
ed by the plea roll. 


might be amend- 


Rex verf. Bedell. 


Anabſolue JF JP ON an affidavit that there were many 


' . . 2 | - : — 
rule for the interlineations and obliterations in a 
production of 


he bel of a book of a corporation, wherein entries re- 

corporation at lative to elections were made. an abſolute rule 

the trial of an Was made, for the production of the book at 

information. the trial of an information in the nature of a 
£10 Warrants. | 

And by the court—lt is neither uſual, nor 

rcaſonable, to make a rule to ſhew cauſe in a 

cate like the preſent. 

| Anonymous. 


PON arule to ſhew cauſe, why the iſ. | 


— 
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Anonymous. 


'PON a motion to change the Venne, it The form of 


did not appear from the affidavit, that an affidavit for 
the cauſe of action, if any, did not ariſe elſe. changing the 


where out of the county, to which the ly. _ 
tion was to change! its Venue. 


The aſſidavit was holden to be inſufficient. 


And by the court—In order to change the 
Venuc, 1t muſt appear from the affidavit, that 
the cauſe of action, if any, does ariſe in the 
county to which the motion is to change it, 
and not in the county where the Venue is laid, 5 
or elſewhere out of the county to which the 
motion is to change it; for the cauſe of action 
may ariſe out of the realm; in which caſe the 
Venue ought not to be changed; becauſe the 
action may as well be tried in the county 
where the Venue is laid, as in any other coun- 
ty where the cauſe of action did not ariſe. 


Anonymous. 


| PON a rule to ſhew cauſe, why the Anattorneyis 
judgment ſigned ſhould not be ſet aſide not bound to 
for irregularity, it appeared; that the judg- Pu for the 


ment was ſigned; becauſe the plaintiff, who — 2 
was an attorney, refuſed to pay for the plea. plaintiff 


The rule was made abſolute. 


And by the court—An attorney is not 


obliged to pay for the plea in a cauſe, where- 
in he is himſelf plaintiff, _ 


Anonymous, 
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Anonymous. 


Rule was made abſolute, for an infor- 


Cheltenbam, for forcibly entering a woman's 
houſe, and removing her fon who was ill of 
the ſmall pox, when thediſtemper was almoſt 
at the heighth; by which the fon was much 


frighted, and before his death, which happen- 


ed ſoon after the removal, declared, that if 

he ſhould die, the removal would be the cauſe 

of his death. 
Pike ver/. Corbin. 


until ſecurity ſhould be given for the 


payment of coſts, in caſe the defendant ſhould | 


become entitled to any, it appeared; that 
the action, which was for the meſne pro- 
fits of the premiſſes recovered in an action of 
ejectment, was brought in the name of the 
nominal plaintiff in the action of ejectment. 
A rule was made to ſhew cauſe, which, 
no cauſe being ſhewn, was afterwards made 
abſolute. 


\ Cranſton ver. Clarke. 


The land. tax JN 2 caſe reſerved, in an action of cove- 
may be de- nant, it was ſtated; that the rent reſerved 
ducted by a in a leaſe was to be paid without any deduc- 

_—_ tion or abatement whatſoever. Es 
expreſs agree- . The queſtion was, Whether the leſſee had a 
ment that it Tight to deduct out of the rent the money paid 
thail not. by him for the land tax? 
I 


mation againſt the pariſh officers of 


ON a motion to ſtay the proceedings, 
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It was holden that he had. 

And by the court As every tenant is en- 
abled by the land tax act, to deduct the mo- 
ney paid for the land tax out of the rent paid 
to his landlord, this money may always be 
deducted, unleſs there is an expreſs agree- 
ment that it thall not. 


Rex ver/. The Burgeſſes of Caermarthen. 


IN order to obtain a trial at bar, it was A trial at bar 
alledged in an affidavit ; that the cauſe is ought nottobe 


expected to be long and difficult ; ; and that ned upon 


| alle- 
the matter in queſtion is of great value. quinn of "Gif. 


The affidavit was holden to be inſufficient. ficulty in the 
And by the court—The granting of a trial cauſe. 
at bar is entirely in the diſcretion of the 

court, and ſuch a trial ought not to be grant- 

ed without good reaſon: Becauſe it is very 
expenſive to the parties, and the buſineſs of 

the other ſuitors 1s thereby delayed. Neither 

the length of 2 cauſe, nor the value of the 

matter in queſtion, 1s a ſufficient ground for 

granting a trial at bar; and in order to obtain 


one upon the account of difficulty, it is not 


ſufficient to ſay generally in an affidavit that 
the cauſe is expected to be difficult: But the 
particular difficulty which is expected to ariſe 
ought to be — out, that the court may 


judge, whether it be ſufficient for the ea 
— of a trial at bar. 


Eaſter 


80 


Eaſter Term, 


26 Geo. 2. 1753. 


Sir William Lee, = Chief Fuftice. 
Sir Martin Wright,) 
Sir Thomas Deniſon, > Fuflices. 
Sir Michael Foſter, 


K — 


| Catling ver. Bowling. 


lere given TIPON a motion for leave to bring a 
ro bring 4 book into court, for the converſion of 
book into which an action of Trovcr was brought, it 


ee "+ Tee. appeared ; that the book, entitled Memoirs of 
rer. 2 Woman of Pleaſure, had been lent by a book- 


ſeller to ſome young ladies at a boarding 
ſchool; that the defendant's wife, who was 
miſtreſs of the ſchool, took it from them and 
ſent it to the bookſeller, with a requeſt that 
it might not be again lent to the young ladies; 
and that the book being afterwards found in 
the poſſeſſion of one of the young ladies, the 
defendant's wife took it from her and kept 
'k, 


A rule 
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—— 


A rule was made toſhew cauſe, why, upon 
bringing the book into court, the proceedings 
ſhould not be flayed; and it is probable, that 
the plaintiif thereupon agreed to drop his ac- 


tion ; for the court never heard any more of 
the rule. 


Adams ver/. Freeman and Wynne. 


N an action of Treſpaſs, the aintiff de- 
. clared in one court, for an affault and 
falſe impriſonment for the ſpace of fourteen 
days; and in another, for an aſſault and falſe 
impriſonment for the ſpace of three months. 


The defendant. Freeman pleaded in his juſ- 

tification, that a plaint was levied and procets 
| prayed at his ſuit in an inferior court, that 
ſuch proceedings were thereupon had, that a 


5 | Cabias was awarded; that the plaintiff, by 


virtue of this Capias, was arreſted and detained 
in cuſtody fourteen days; and that he was 
then brought into court, and committed for 
the reſidue of the term of three months. 


The other defendant, who was the officer 


It is not ne- 
ceſſary to ſet 
out the pro- 
ceedings in an 
inferior court, 
in a plea to an 
action of treſ- 
paſs in a ſupe 


rior court. 


by whom the arreit was made, pleaded a like 


plea in his juſtification. 


Upon a demurrer to theſe pleas, the . 


tion was, Whether it was neceſſary for both 
or either of the defendants to ſhew, that a 
on. iſſued before the Capias was award- 
ed! 
The pleas were both holden to be good. 
= And 
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And by Lee Ch. ]. It was heretofore 
neceſſary, for the plaintiff in an action in the 
inferior court, who would juſtify an impri- 
ſonment under a Capias awarded by that 
court, to ſet out in his plea of juſtification, 
all the proceedings anterior to the awarding 
of the Capias : But it was never neceſlary, 
for the officer by whom the arreſt was made 
to do this. It has, however, for ſome years 
paſt been holden ſufficient, for the plaintiff in 
the action in the inferior court to alledge in 
ſuch plea, that a plaint was levied and proceſs 

rayed in the inferior court; and that ſuper- 
inde taliter Proccſſum fuit, that a Capias was 
awarded; without ſetting out all the proceed- 
ings between the levying of the plaint and the 
awarding of the Capias. . 

In the cafe of Gwynne v. Poole, Lutw. 943. 
it is laid down, that it is ſufficient to do this; 
and it was in that caſe holden expreſsly, that 
it is not neceſſary to ſhew in ſuch plea, that 
a ſummons iflued before the awarding of the 
Capias. The authority of the caſe of Gwynne 
v. Plc, has been frequently recogniſed ; and 


the authority of the caſe of Read v. Nilmot, 


2 Vent. 222. in which it was holden, that it is 
neceſſary to ſhew in ſuch plea, that a ſum- 


mons iſſued before the Capias was awarded, 


has been as frequently denied. . 
It has been ſaid; that it is not alledged 


in the plea of Freeman, that the cauſe of the 


action in the inferior court aroſe within the 
juriſdiction of that court: But it is alledged, 


that aplaint was levied in the inferior court, 
for a cauſe of action ariſing within the juriſ- 


diction of that court ; this is a ſufficient alle- 
gation, that the cauſe of that action did 


ariſe within the juriſdiction of that court, 


that 
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that the fact whether it did ariſe therein 


might have been traverſed. It is moreover 


Iud down in the cafe of Gwynne v. Pocle, that 
it is not neceſſary to alledge expreſsly, i in a 
plea ſimilar to that in the preſent caſe, that the 
cauſe of the action in the inferior court aroſe 


within the juriſdiction of that court; for that 
it is ſufficient, if it appear in the plea, that 


the cauſe of that action did ariſe within the 


juriſdiction of that court. 


Griffith ver/ Griffith. 


I an action of debt brought by an ad- 
miniſtratrix, it appeared from the declara- 
tion; that her letters of adminiſtration were 


| granted by the Biſhop of Bri/tel. 


The defendant pleaded ; that the plaintiff's 


inteſtate died upon the high ſea, out of the 


juriſdiction of the Biſhop of Briſtol; and that 
the letters of adminiſtration were upon that 
account void. 

Upon a demurrer to this plea, the letters 


of adminiſtration were, upon great conſidera- 


tion, holden to be good. 
And by Lee Ch. J.— The right of granting 


letters of adminiſtration is _ founded upon 


the dying of an inteſtate within a dioceſe, but 


upon his leaving goods therein. 
There 18 a great miſtake in the report of 


the caſe of Hiliard v. Cox, 1 Salk. 37. in which 


it is ſaid; that a plea ſimilar to that in the 


The right of 
granting let- 
ters of admi- 
niſtration is 
not founded 
upon the dy- 
ing of an in- 
teſtate within 
a dioceſe, bur 
upon 4. is Icar- 
Ing « gods 
therein. 


preſent caſe was holden to be good; for it 


appears, from the pleadings in that caſe, 2 


Salt. 750. that the plea was not that the 


* inteſtate was, at the time of his 
2 death, 
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deith, reſident in another dioceſe : But that 
the debtor to the plaintiff's inteftate was, at 


the time of the inteſtate's death, reſident in 


another dioceſe. 8 - 
As there was a debt upon ſimple contract 
due to the plaintiff's inteſtate at the time of 


his death, from a perſon who at that time re- 


lided within the dioceſe of Bri/o/, this, agree- 


ably to what is laid down in the cafe of Je- 


A prebendary 
13 not entitled 
to ſhare of 
the revenues 
of the church 
before it is di- 
vided, unlcſs 
ſome part 
thereof be 
alloned to his 
prebend in 
particular. 


maus v. Bradſbato, Carth. 374. gave a right 
prima facie to the Biſhop of Briſtol of granting 


letters of adminiſtration; and we will not iu- 


tend that the plaintiff's inteſtate left Bona No- 
tabilia in any other dioceſe. We will, on the 
contrary, rather intend, for the ſake of 
ſupporting the letters of adminiſtration, that 
the plaintiff's inteſtate did not leave Bona No- 
tabilia in any other dioceſe. 


Young ver/. Lynch. 


N a cafe reſerved, in an action of Aſumpſit, 
it was ſtated; that the action was for 


money had and received to the uſe of the 


plaintiff; that upon the 24th day of June, 
1746, a prebend of Canterbury was granted by 
the king to the plaintiff; that upon the ſame 


day the dean and chapter were commanded to 


aſſign the plaintiff a ſtall in that cathedral ; 
that upon the 27th day of the ſame month the 
plaintiff was admitted a prebendary ; that 


upon the 28th day of the ſame month he was 


inſtalled ; that upon the 24th, 25th, 26th and 
27th days of the ſame month a chapter was 
holden, and tines were ſet and paid, upon the 
renewal of leaſes, to the amount of two thou- 


ſand nine hundred and eighty-nine pounds, 


three ſhillings and ſix-pence; that by the 
ſtatutes 


— 
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ſtatutes of the church, the money received 
for ſines, upon the renewal of leaſes, is to be 
divided into ſhares ; of which two are to be 
paid to the dean and one to each prebendary ; 
that the money received for the fines paid, 
upon the days before mentioned, was divided 
into thirteen ſhares ; that the defendant, who 
was dean, received two ſhares, which 
amounted to four hundred and fifty-nine 
pounds, ſeventeen ſhillings and five-pence 
 halfpenny ; that if this money had been divid- 


ed into fourteen ſhares, and one of them had 
been paid to the plaintiff, two ſhares would 


have amounted to no more than four hundred 
and twenty-ſeven pounds, two ſhillings and 
fix-pence : And conſequently, the dean would 
have received thirty-two pounds, fixteen 


ſhillings and eleven-pence halfpenny leſs than 
he did receive; that there are very few in- 


ſtances of a prebendary” s having received a 
ſhare of the fines paid upon the renewal of 
leaſes, which were ſet at a chapter holden 
prior to his inſtallation; and that in every 
one of theſe inſtances, it is expreſſed in the 
act of the chapter, that the ſhare was paid to 
the prebendary by the benevolence of the Dean 
and Chapter. 

One queſtion was, whather the plaintiff 
had a right to a ſhare of the money paid for 
fines upon the 24th, 2 * 26th and 27th 
days of Fune ? 

It was holden, upon great conſideration, 
that he had not. 

And by Lee Ch. J.— The claim of the plain- 
tiff is founded upon the 28 H. 8. c. 11. par. 4. 
by which it is provided, that the revenue and 
profits of a prebend, growing due during a 
vacancy of the prebend, ſhall be paid to tha 
next perſon who fhall be lawfully admitted 
to 
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turn nulla bona eccleſiaſtica : Becauſe 
bendary is not entitled to any part of the reve- 
nue of the church, before a diviſion is made 


to the prebend. Under this ſtatute, the per- 
ſon admitted to a prebend is entitled to ſuch 
part of the revenue of the church, growing 


due during the vacancy of the prebend, as is 


allotted to that prebend in particular: But no 


part of the revenue of the church of Canterbury 


is allotted to any prebend in particular, ex- 
cept the annual ſtipend of ſeventeen pounds, 
ſix ſhillings and eight-pence, which, by the 


16th chapter of the ſtatutes, is to be paid to 
every prebendary pro corpore prabende ſug. 


The reſidue of the revenue is the joint pro- 


| perty of the dean and chapter, as being an 


aggregate body; and no member of this 
body has any right to any part thereof, before 
it is divided into ſhares. In the caſe of Philips 


v. Bury, Skin. 488. it is laid down; that the 


head of a college cannot maintain an aſſize 


for any part of the revenue of the college, 
until his part thereof is aſcertained by a diviſi- 


on of the revenue. | 
No poſitive opinion was given in the caſe of 
Moſely v. Warburton, Lord Raym. 265. But 


Holt Ch. J. expreſſed himſelf to the following 
_ purport ; If a prebendary be a ſole body, the 
| Biſhop, upon a levari facias de bonis eccleſraſticis, 


may ſequeſter his prebend: But if a prebendary 
be a member of an aggregate body, compoſed 
of a dean and chapter, the biſhop ought to re- 

Rach pre- 


thereof. . 
Another queſtion was, Whether, if the 
plaintiff had a right to a ſhare of the money 


paid for fines upon the 24th, 25th, 26th and 


27th days of June, he ought to recover the 


ſum of thirty-two pounds, ſixteen ſhillings and 


eleven-pence halfpenny in the preſent action? 
AS 


— RE" 
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As the opinion of the court was againſt the 


plaintiff upon the other queſtion, no opinion 
was given upon this. 


Griffith very. Williams. 


TPON a rule to ſhew cauſe, why a verdict 


upon an iſſue joined on a plea of not 
guilty, and an aſſeſſment of damages, upon a 


judgment on a demurrer, by the jury who tried 


ifſue, ſhould not be ſet aſide, it appeared 

that after the notice of trial had been given, 
the defendant's attorney, upon the laſt con- 
tinuance day, entered a relicta werificatione as 


to the plea of not guilty, and gave notice 


thereof to the plaintiff's attorney. 
The queſtion was, Whether the plaintiff 
could proceed to the trial of the iſſue, after 


notice that a relicta verificatione was entered as 
to the plea of not guilty. 


It was holden that he might. 
And by the court—The defendant could 
not wave his plea of not guilty upon the laſt 


continuance day, without leave of the court, 


A defendant 
cannot wave 
his plea upon 
the laſt con- 
tinuance day, 
without leave 
of the court. 


and conſequently the plaintiff was not obliged 


to regard the notice of waver thereof. The 


caſe, which has been cited, goes no further 


than to ſhew, that a defendant may, without 


leave of the court, wave his plea before the ad- 


b day. 


Stonchouſe 
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An appren- 


ucctulp 25 8 


termine d by 
the death ot 
either matter 
Ci appreny 
thc 


l iſſuably. 


Stonehouſe ver/. Vowell. 


" TPON a rule to ſhew cauſe, why the judg. 
1 ment ſhould not be ſet aſide for irregu- 
larity, it appeared; that after the defendant 
had obtained an order from a judge for time 
to plead, upon an undertaking to plead an 
iſſuable plea, and take ſhort notice of trial, 


| he demurred generally. 


The rule was diſcharged. 
And by the court—A demurrer for good 
cauſe would certainly have been an iſſuable 


plca within the meaning of the defendant's 
_ undertaking : But as the demurrer is a gene- 


ral one; and as there does not appear to be 


any good cauſe for demurring, the court 


ought to intend, that it was a trick to poſtpone 
the trial of the cauſe. 


Rex ver, The Inhabitants of Eakring. 


N an order of ſeſſions it was ſtated ; that 
the Pauper was bound an apprentice, by 
pariſh indentures, in the pariſh of Eaktring, 


until he ſhould attain the age of twenty-one 
that he ran away from his maſter, and never 
returned to him; that his maſter died in June 


1749; that at Michaeimas 1749 he let himſelf 


as a ſervant for a year in the pariſh of Sel/zn, 
and ſerved the year; that at Martinmas 17 50 


he let himſelf to the ſame maſter for another 


vear and ſerved it; that he received the wages 
for both years ſervice himſelf, no notice be- 


ing taken of him by the executors of his maſ- 
ter; and that in January 17 50, he attained 


tlie age of twenty-one years. 


The 
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The queſtion was, Whether the Pauper 


gained a ſettlement in Sel/on ? 


It was holden that he did, | 

And by the court—lt has been ſaid ; that 
the apprenticeſhip continued, notwithſtand- 
ing the death of the maſter : But we are of 
opinion, that it did not. In the cafe of Rex 
v. Peck, Salk 66. it is faid by Eyre J. who was 
afterwards chief juſtice of the court of com- 
mon pleas, that an action of covenant hes 
upon an indenture of apprenticeſhip againſt 
an executor ; becauſe no inconvenience fol- 


lows therefrom, in as much as the executor 


may defend himſelf by pleading no aſſets: 
But that the apprenticeſhip, it being a per- 


ſonal truſt between the maſter and apprentice, 


is determined by the death of either ; becauſe 


the end and _ thereof can no longer be 
obtained, 5 


A new trial 
granted after 
an — «OY 


Trinity Term, 


27 Ged.. 2. 1753 


Sir William Lee, Chief Juſlice. 


Sir Martin Wright, 
Sir Thomas Deniſon, { Fuftices. 
Sir Michael Foſter, 


| 


Rex ver/. Furſer. 


PON - 2 rule to ſhew cauſe, why a new 
trial ſhould not be had in an indictment, 
it appeared; that the indictment had been 
removed by the defendant ; that his clerk in 
court had entered notice of trial in the office 
book ; and that the defendant had been ac- 
quitted. 

The rule was made abſolute. 
And by the court—lt bas been ſaid; that 

as the defendant was obliged, by the recog- 
nizance entered into upon removing the in- 
dictment, to try the iflue that ſhould be there- 
upon joined at the next aſſizes, it was not 
neceſſary 
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apron to pre any notice of trial : But it is 
by the 5 H. S M. c. 11. provided, that no- 
tice of 1 ſhall 3 in ſuch cafe be given by the 
defendant. | 
It has been ſaid; that if any notice of trial 
were necellary, the entering of notice in the 
oſlice book was ſufficient notice: But it is by 
the ſame ſtatute provided, that notice of 
trial ſhall, in ſuch caſe, be given by the de- 
fendant to the proſecutor or his clerk in court. 


Hampſon ver/. Adſhead. 


PON a motion for the maſter to review Full cofts are 
his taxation of coſts in an action of zrc/- . N 
Prot it appeared; that the plaintiff had de- cone 


uential in- 
Nd] in one court, that the defendant aſſault- Tos to a per- 


ed and beat him, and threw him down upon ſonal chattel, 


the ground, which was covered with water, if che da- 
and thereby damaged his cloaths; that there 1 
was a general verdict for the plaintiff, with ſhillings, 3 
damages under forty ſhillings : And that the there is not a 
judge, before whom the cauſe was tried, had certificate. 
not certified that the battery was ſufliciently 
proved. 

The queſtion was, Whether the plaintiff 
ought to recover any more colts than da- 
mages 4 

It was holden that he ought not. 

And by Lee Ch. J.— The damaging of the 
cloaths is charged in this declaration, as a 
conſequence of the aſſault and battery, and » 
cannot be fo ſeparated therefrom, as to make 
it an independent injury to a perſonal chattel. 
And by Deniſzn J. the word tvereoy means the 
lame as the words per quid, and it has been 


N 2 frequently 
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frequently holden, that a pintift in an action 
of treſpaſs 1 is not entitled to full coſts for an 
injury to a perſonal chattel laid with a per gz, 
unleſs damages are found to the amount of 
forty ſhillings, or there be a certificate. If it 
had been alledged that the defendant threw 


water upon the plaintiff*s cloaths, and that the 
cloaths were thereby damaged, the plaintiff 


would have been entitled to full coſts ; becauſe 


the throwing of the water upon the cloaths 


would, in that cafe, have been an indepen- 
dent injury to a perſonal chattel. 


Rex veg. The Inhabitants of Steyning. 


A pariſh is 
not obliged to the defendant, for not repairing a high- 
repair high- 


way, which way in the pariſh of Steyning, it appeared; 


is not much that the highway was out of repair; that the 
wanted far the pariſh had always repaired it; and. that two 


uſe of che 


1 bill, of indictment for not repairing it, which 


been found no true bills : But it likewiſe ap- 
23 that the highway was only about one 
vndred yards in length; and that another 
highway in the town of S7cyring, near this, 


and fo little a way about as to be almoit 
equally convenient to tlie * was in good 


repair. 

Ninbt J. was of opinion, that a rule to 
ſhew cauſe ought to be m ade; for that all 
highways ought to be kept in rep ür. 


1 The oiher three i Juitices being Oi a W | 


opinion, no rule was macle. 


And by them he court ouglit never to 


give leave to ſile au information, for not re- 
pairiug a highway, unlets it appear; that it 
1s of conſequence to the pubiics that the high- 

way 


TPON a motion for an en againſt 


had been preferred to two grand juries, had 
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way ſhould be repaired ; and that the grand 
jury have been guilty of very groſs miſbeha- 
viour in not finding a bill of indictment a true 
bill. No miſbehaviour of either of the grand 
juries is charged in the preſent caſe; and it 
would be a great hardſhip to compel the pariſh 


to repair this highway, when it appears, that 
another highway, almoſt equally convenient 
to the publick, is in good repair. There are 


in many pariſhes ways which may be well 


deemed highways, and yet are ſuftered to be 


out of repair; becauſe the repairing of them 


would be of very little conſcquence to the 
publick, and it would be an immenſe expence 


to the pariſhes. There is another reaſon, 


why the court ought never to giveleave to file 


an information for not repairing a highway, 


_ unleſs it be a caſe of great enormity ; namely, 
that the fine ſet, on a conviction upon an in- 
formation for not repairing a highway, can- 


not be expended in repairing the highway; 


whereas the ſine ſet, on a conviction upon an 
indictment for not repairing a highway, 1s al- 
ways to be expended iu the repair of the high- 
Way» 


Newland and others very. Oſomond. 


N an action of debt upon a bond, the con- 

dition of the bond appcared to be; that 
the Getendant ſhould indemnity the church- 
ward-1s and overſcers of a pariſh, and their 
fuc.c:iors, from all expence on account of the 


birth, min tel2ace and education of a baſtard 


Chia. 
The abe pleaded; that, from the 


time of the birth ot the child to the time of 


its being put out to nurſe by the plaintiffs, 
ho 


The putative 
father of a 


baſtard child 


may maintain 


it himſelf. 


94 


* 


Trinity Term 27 Geo. 2. 175 3. 


who were the churchwardens and overſecrs 


of the pariſh, he had maintained it; that at 
the time of putting the child out to nurſe he 


offered to maintain it, and has been ever ſince, 
and ſtill is, ready to maintain it; but that the 
plaintiffs at that time refuſed, and ſtill do re- 


fuſe, to permit him fo to do; that the plain- 
tiffs of their own wrong put the child out to 
nurſe; and that if they are damaged, the da- 


mage was occaſioned by their own wrong. 
The plaintiffs replied; that for the ſpace of 
three weeks after putting the child out to 


nurſe the defendant did not maintain it; but 
they were obliged to maintain it, whereby 
they are damnified. 


Upon a demurrer to this replication, Lee 
Ch. J. Wright, J. and Deniſan J. were of opi- 
nion, that the putative father of a baſtard 


child has a right to maintain it himſelf. 


And by them—It is by the 18 Eliz. c. 3. 
provided, that an order may be made for the 
relief of a pariſh, in caſe a baſtard child has 


been left to be a charge upon it, and for the 


further maintenance of a child ſo left: But it 


does by no means follow, that the putative 
father may not maintain it himſelf. It ought 
rather to be inferred that he may; for, by fo 


doing, the miſchiet intended to be remedicd, 


namely, the child's being left to be a charge 


upon the pariſh, would be prevented. In 


Sherman's caſe, 1 Vent. 210. it is faid by T .. 
den J. that an order for the putative father 


of a baſtard child to allow a certain ſum per 
week for the maintenance of the child, until 
it ſhall be able to get its living by working, 
13 bad; for, perhaps, the father would take it 
away and maintain it himſelf, which he may 


do it he pleaſe. It is not proper, that a pariſh 


thould in all cafes have the care of a baſtard 
| child 
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child born therein; for the father, who may 
be a man of fortune, would, perhaps, take 
much better care of it. 

Feſter J. doubted, as to the right of the 
putative father of a baſtard child to maintain 
it himfelf, and added, that in his opinion, 
there would be danger of baſtard childrens 
dying for want of care, or of their being 
murdered, if all the putative fathers of ſuch 
children could take them from the officers of 
the pariſhes wherein they are born, and carry 
them where they pleaſe. ; 

The caſe was ordered to ſtand for conſidera- 
tion. | 


At another day judgment was given for the 


defendant ; the opinion of the court being; 
that the plea, which contains a ſufficient ex- 
cuſe for non-performance of the condition of 


the bond, is good; and that the replication 
is bad, becauſe it does neither confeſs, nor 


avoid, the matter pleaded in excuſe. 


Daviſon ver. Daviſon. 


TFPON a rule to ſhew cauſe, why an at- 
| tachment ſhould not be awarded for 
non-payment of coſts, it appeared; that the 
demand of the coſts was made by the perſon 
known to be the acting attorney in the cauſe ; 
that this perſon not being an attorney of this 
court, the name of another perſon, who is 
an attorney of this court, and in whoſe name 
the cauſe was commenced and carried on, is 
upon the record; and that the acting attor- 
ney had not a letter of attorney from the at- 


A payment of 
as to the 
acting attor- 
ney is good, 
although he 
act in the 
name of a no- 
ther attornev. 


torney upon the record, empowering him to 


receive the coſts. 
The 
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The rule was made abſolute. 
And by the court As the perfon, by whom 
the colts were demanded, was known to be 
the acting attorney in the cauſe, payment to 


him would have been a good payment, al- 


though he be not the attorney upon record; 
for it is by the 2 G. 2 c. 23. par. 10. provided; 


that an attorney of any of the ſuperior courts 


Several mat- 
ters cannot be 
pleaded in an 
information in 
the nature of a 
quo warranto. 


Yon aſſumpſ. t 
fra ſex annos 
is a ſpecial 
plea. 


may commence and carry on, or defend, an 


action in any other of the ſuperior courts, in 


the name of an attorney of the court in which 
the action is commenced. 


Rex ver. Newland. 


ON a rule to ſhew cauſe, why the de- 
fendant ſhould not have leave to plead 
Feral matters in an information in the nature 


of a quo warranto, the queſtion was, Whether 


the 4 Ann. c. 16. do extend to ſuch an infor- 
mation ? 


It was holden that it does not. 

And by the court—There is no inſtance 
of the courts having given leave to plead ſe- 
veral matters in an information 1 in the na- 
ture of a quo warrants. 


Callaghan wver/. Pennell. 


Uros a rule to ſhew 8 why the judg. 
ment ſhould not be ſet aſide for i irregu- 
larity, it appeared; that the action was an 
action of aſſumpſit ; that non A it infra ſex 


annos was pleaded; and that the iſſue was not 


made up by the clerk of the papers. 


The 


| 
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The rule was made abſolute. 

And by the court—In the caſe of Howell v. 
Clark, Hil. 13 G. 2. in this court, and in the 

caſe of the Bank of England v. Wait, Trin. 16 

G. 2. likewiſe in this court, it was holden; 
that non afſumpit infra ſex annos is a ſpecial plea, 
and no cafe has been cited, wherein the con- 
trary has been holden. Wherever a ſpecial 
plex is pleaded, the iſſue, by the ſettled prac- 
tice of this court, muſt be made up by the 
clerk of the papers. 


Niſbett ver/. Griffith. 


T1 PON a rule to ſhew cauſe, why the plain- A declaration 


tiff ſhould not have leave to amend his cannot be a- 
a declaration, it appeared; that the amendment ne a gew 
Z intended was to add a new count after two — 
5 terms. two terms. 
The rule was diſchar 
And by the court It has been faid ; that in 
the caſe of The Executors of the Dutcheſs of Marl- 
* borough v. Mid more, Trin. 4 G. 2. in this court, 
* leave was given to amend by adding a new 
count after two terms: But no other caſe has 
deen cited, wherein ſuch an amendment has 
deen permitted, and it was in that caſe per- 
| mitted upon very particular circumſtances ; 
namely, that the defendant had pleaded the 
3 ſtatute of limitations; and that, if the court 
4 | did not give leave to amend, the right of ac- 
n | tion would be loſt, the plaintiffs not being in 
1 time to bring a new action. 
"2 
ge 
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ſt is not neceſ- 
ſary to ſet out 
the length and 
breadth of a 
nuſance in an 
in dictment. 


Rex ver. Smith. 


PON a rule to ſhew cauſe, why judg- 
ment ſhould not be arreſted, it appear- 
ed; that the defendant had been found guilty 
upon an indictment for a nuſance, in laying 
foil in a highway, between a place called A. 
and a houſe called B. in the pariſh of St. Mary 
Ottery. 
The queſtion was, Whether the indict- 


ment is bad for want of the length and breadth 


ot the nuſance being ſet out? 
After taking time to conſider, it was holden 


that the indictment is not bad. 


And by Lee Ch. J.—lt has been ſaid ; that 
although neither the length nor breadth of 


the nuſance is traverſable, both ought to be 


jet out in an indictment for a nuſance, in or- 
der to guide the diſcretion of the court in 
ſetting a line : But it is not neceſſary on that 


account ; regard not being had by the court, 


in ſetting a fine, to the length and breadth of 


the nuſance ſet out, but to the length and 
breadih proved. Of both theſe the judge, 


before whom the indictment was tried, muſt 
always be fufficieniy informed for giving | 
judgment, and if judgment is not to be given | 
by "him, but by another court, that court 
will always be ſufticiently informed ot both by 
his report. 


Hewitt 


e * 


it 


that the action was brought by an adminiſtra- 


| 
| 
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Hewitt ver/. Penny. 


PON a rule to ſhew cauſe, why an a- An award fer 
ward ſhould not be ſet aſide, it appear- allo, becauſe 


F g | the Umpire 
ed; that the arbitrators, inſtead of chooſing ,.. Mt Ain 


an umpire, which in caſe of their not corſ-qucnce 


agreeing they were empowered to do, had of toſlag up. 
toſſed up who ſhould name one; and that the 
award was made by the perſon named in con- 

ſequence of the toſling up. 


The rule was made abſolute. 


And by the court— In the caſe of Harris 
v. Mitchell, 2 Vern. 486. an award made by 


an Umpire was ſet aſide; becauſe the two ar. 
| bitrators had thrown up croſs or pyle who 


ſhould name the Umpire. 


Kennedy ver. Kennedy. 


/ 


U ON a rule to ſhew cauſe, why the Letters of ad- 


- nld n | a * d: miniſtration 
trial ſhould not be put off, it appeared; — 


. , k under until 
tor; and that a ſuit was depending in a ſpi- they are re- 


ritual court for revoking his letters of admi- voked 


nĩſtration. 
The rule was diſcharged. 


And by the court——The plaintiff has a 
right to act under the letters of adminiſtra- 


tion, until they are revoked. There is no 


neceſſity to put off the trial in this caſe; for 
if the plaintiff ſhould proceed to execution, 
and the letters of adminiſtration ſhould be 

RY — atfterwards 
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A verdi& for 
the finding of 
which the ju- 
rors voted | 


7 "I 


afterwards revoked, an audita Querela would, 
agreeably to what is laid down in the caſe of 
Turner v. Davies, 2 Saund. 150. lie for the 
defendant. Tm 


Lawrence ver/. Boſwell. 


PON a rule to ſhew cauſe, why a new 
trial ſhould not be had, it appeared; 
that the jurors, not agreeing as to the finding 


ought not to Of a verdict, voted for one; that the votes 


be ſet aſide. 


Marriage dur- | 
ing a ſervice 
does not pre- 
vent the gain- 
ing of a ſettle- 


of ſeven of them were for finding it as it is 
found; and that no objection was made by 
the other five when the verdict was given. 
The rule was diſcharged. 

And by the court—Nothing was in this 
caſe determined by chance. The five jurors 
might ultimately be convinced by the ſeven : 
But if they only acquieſced in the finding 
of the verdict, that is ſufficient ; and they 
| ſhall not now be received to ſay, that they 

did not acquieſce. 


Rex ver. The Inhabitants of Tardebigg. 


N an order of ſeſſions it was ſtated ; that 
the Pauper was hired as a ſervant, from 
Michaelmas dav in one year to Michael- 
mas day in the next year, in the pariſh of 
Tardebigg ; that he came three days after the 
former Michaelmas, and ſtayed one day after 
the latter; that he was abſent, during the 
year, at different times about fourteen days, 
for which fix ſhillings were deducted out of 
his wages; that he was afterwards hired for 
a year in Hanbury ; that after ſerving three 
quarters of this year he married a woman who 
was 
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was with child; that complaint was made of 
this by his maſter to a juſtice of peace, who 
made no order for the diſcharge of the Pau- 


per ; and that ſoon after the Pauper was diſ- 
charged by his maſter, and x deduction was 


made out of his wages for the remainder of 
the year; that the diſcharge and deduction 
were againſt the conſent of the Pauper ; and 


that he offered to ſerve the remainder of the 


ear. 
, One queſtion was, Whether the Pauper 
ined a . in Tardebigge ? 
It was holden that he did. 
And by the court 


during the ſervice, were cured by the maſter's 


receiving him again; and the deduction of 


wages did not prevent his gaining 2 let tle- 
ment. 


Another queſtion was, Whether the Pau- 
2 — a ſubſequent ſettlement in Han- 


It was holden that he did. 

And by the court—Marriage 
a diflolution of a contract for ſervice. It has 
been holden, that marriage is not a good cauſe 
for diſcharging an apprentice: For that the 
remedy is by an action upon the covenant. 
It is very doubtful, whether, as the power 
given to a juſtice of the peace by the 5 Eliz. 
c. 4, par. 5. of diſcharging a ſervant, is only 
2 for reaſonable cauſe, m ze is a rea- 
onable cauſe of diſcharge : But if it be, as 


the juſtice of the peace made no order for the 


diſch: 


of the Pauper, the diſcharge by his 


ſerve the remainder of the year ought to be 


deemed 


The abſences of the 
Pauper in the beginning of the year, and 


is not in itſelf 


maſter was illegal. The offer of the Pauper to 
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deemed a continuation of the ſervice; and if | ty 

the ſervice continued, the deduction of wa- un 

ges, eſpecially as it was againſt the conſent of 20% 

the Pauber, did not prevent his gaining a ſfet- 5 

— 8 "hy 

Rex ver. Blunt. DT. 

"i 

N me 

A new trial FT PON a motion for a new trial, it ap- | fir 
cannot be had Y peared; that the defendant had been | dit 
after an ac acquitted upon an information in the nature | me 


uittal upon 
— oc of a Luo Warrants. 


tion in the na- The court refuſed to make a rule to ſhew 
ture of a A caule. 


Warranto. And by the court—In the cafe of Rex v. 
Bennett, Trin. 4 G. 1. which was argued be- 
fore all the judges, a new trial was not grant- th 
ed after an acquittal upon ſuch an informa- da 
tion; the judges being equally divided in | bo 
opinion upon the queſtion, whether a new | pr 
trial can be granted after an acquittal upon an | th 
information in the nature of a .2uo Warrants? | 
In the caſe of Rex v. Jones, Trin. 12 G. 1. th 
wherein the ſame queſtion aroſe; a new trial | Ki 
was not granted, the court being equally di- de 
videdin opinion upon the queſtion. Ws ce 

Anonymous. N 

bel, d. I Io 2 motion, for diſcharging the | [ 

ment to a pri- ' defendant out of priſon, it appeared; | 

ſoner has a re- that notice had been given to the defendant, * 

rroſpect to the upon the 3 iſt day of March, that the plaintiff ur 

22 of no- would pay him two ſhillings and four pence | 5 
per week; that upon the 4th day of April, ©® 


two 


ns i. Is. AIR. . 
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bound three poor children to ſerve as a 


| prentices in foreign parts, and had ſent them 
thither. 


U PON a rule to ſhew cauſe, why there 


2 QA n AQ 


two ſhillings and four pence were paid to » him, 
and upon t & 14th day of April two ſhillings 
and four pence. 

Arule was made for diſcharging the defcn- 
dant. 

And by the court—The firſt weckly pay- 
ment to a pritoner has always a retroſpect to 


the day of notice; and as the weekly pay- 


ments to a priſoner are to be made upon the 
firſt day of every week, the priſoner muſt be 
diſcharged ; becauſe the ſecond weekly pay- 
ment was not upon the ſeventh day of April. 


Rex ve. Swimmer. 


'PON a rule to ſhew cauſe, why an in- Birding a 
formation ſhould not be filed againſt poor child to 


the defendant, it appeared; that the defen- ferve as an 


apprentice in 
dant was a pariſh officer; and that he had foreign parts 


is unlawful. 


The court ſhewed an inclination to make 


| the rule abſolute; the offence being deemed 


kidnapping : But upon an undertaking of the 
defendant, to have the children back by a 


certain time, it was diſcharged. 


Jennings qui tam ver. Wilſon _ 
two others. 


domcnt 4. 
ſhould not be judgment as in the caſe of A cake of 


Nonſuit, it appeared; that one of the defen- a 2ſt, 
* had not appeared; and that the two 8 not to 
who had appeared and pleaded both joined in On "4 
the application. r 

The rule was diſcharged. ply for it. 
And 
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And by the court—It has been faid ; that 
this caſe differs from the caſe of (DP) Watſon 
qui tam v. Jackſon and oth:rs. Hil. 25 G. 2. in 
as much as one of the Hefendants, who had 


appeared and pleaded, did not in that caſe 


join in the application: But there is no reaſon 
for the court to depart, on account of this 
difference, from what was then holden; for 
the ground of the opinion of the court in 
that caſe was, that unleſs all the defendants 
in an action apply for judgment as in the caſe 
of a Nonſuit, the court ought not to give ſuch 


judgment. It has been faid; that if judg- | 
ment as in the caſe of a Nonſuit cannot be ob- 


tained, becauſe one of the defendants in an 
action has not appeared, a vexatious plaintiff 


may always make ſome friend a defendant, 


upon whom he can prevail not to appear, 
in order to prevent the obtaining of fuch 
judgment by the defendants who have ap- 


peared: But this argument does not hold 


ſtronger in the preſent caſe, than it would 
have done in the caſe of Watſon qui tam v. 
Fackſon and others; it being juſt as eaſy, for a 
vexatious plaintiff to make ſome friend a de- 
fendant, upon whom, if he do appezr, he 
can prevail not to apply for judgment as in 


the caſe of a Nonſuit, as it is to make ſome | 


friend a defendant, upon whom he can pre- 
vail not to appear. 


(D) Ante page 22. 
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Rex wer/. The Corporation of Scarbo- 
rough. 


PON a motion for a Mandamus to the A ſccond 
corporation of Scarborough, for pro- Mandanus fer 
ceeding to the election of certain officers, it electingcorpo- 
appeared; that ſuch a Mandamus, as was now . ae 
moved for, had been awarded two days be- 8 
fore upon the application of another perſon. upon a — 
The court refuſed to award a ſecond Man- ſumption that 
m_—_ doe firſt will 
And by the court It has been ſuggeſted as be ſurpreftad. 
2 — for the preſent . motion; that the 
perſon who applied for the former Mandamus 
will ſuppreſs it: But as it is not to be pre- 
ſumed, that any perſon will dare to ſuppreſs 
a writ of this court, it is improper to award 
1 fecond Ma:damus. 
* Rex 
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If there be 
delay in obey- 
ing a Manda- 
mus for elect- 
ing corpora- 


tion officers, 
a ſecond Min- 
damus ought 
to be a- 
wuarded. 
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Rex verſ. The Corporation of Haſlemere, 


PON a motion for a Mandamus to 


the corporation of Haſlemere, for pro- 
ceeding to the election of certain officers, it 


appeared; that ſuch a Mandamus, as was now 
moved for, had been already awarded upon 


the application of another perſon. 


The court refuſed to award a ſecond Man- 
damus: But a time for proceeding to the elec- 


tion was c:dered to be inſerted in the former 


Mandamus. 


A rule was likewiſe made, whereby it was 


ordered; that the notice of the election 


ſhould be given by the under-ſheriff. 
At another day, it appearing, that the time 


for proceeding to the election was paſſed, and 


that no notice of the election had been given 
by the under-ſheriff, a ſecond Mandamus was 
awarded. : 


And by the court If it had appeared upon 


the motion for a ſecond Mandamus ; that there 


was good ground to ſuſpect delay in proceed- 
ing under the firſt, the court would then have 
awarded a ſecond. It does now appear, that 
there has been delay in proceeding under the 


firſt, and conſequently it is now proper, that 


xz ſecond Mandamus ſhould be awarded. 


Methuen 


as 
de 


—— 
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Methuen ver. Martin. 


U P ON a rule to ſhew cauſe, why a ſum 
of money paid by the defendant, ſhould 
not be repaid with coſts, it appeared; that 
the defendant was a private man in one of the 
troops of life guards; and that, being arreſt- 
ed for a debt under ten pounds, he paid the 
debt in order to obtain his liberty. 

| One queſtion was, Whether the defendant 
| be ſuch a ſoldier, as is by 26 G. 2. c. 5. ex- 


empted from being liable to an arreſt for a 
debt under ten pounds ? 


Wright J. Deniſon J. ( Lee Ch. J. being ab- 


ſent) were of opinion that he is. 


A private man 
in one of the 
troops of 

life guards is 
not liable to 
be arreſted 
for a debt un- 
der ten 


And by Wright J. it is declared by that ſta- 


tute, that no . who ſhall be liſted, or 


« ſhall liſt himſelf as a volunteer in his Majeſ- 
's ſervice as a ſoldier, ſhall be liable to 
be taken out of his Majeſly's ſervice by any 
& proceſs, other than for ſome criminal matter, 
« unleſs for a real debt of ten pounds.” 
Fofter J. inclined to be of opinion, that as 
a perſon, inſtead of receiving money, pays a 
conſiderable ſum upon being admitted as a 
private man into a troop of life guards, ſuch 


perſon is not a ſoldier within the meaning of 


that ſtatute. 


At another day, a certificate being produc- 


ed from the commiſlary general's office, that 
the defendant did liſt himſelf as a volunteer ; 


and it appearing, that ſoon after he liſted him- 
ſelf, the articles of war were read over to 


him ; and that the oath directed to be admi- 
P 2 niſtered 


— atone ao nee — — 
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niſtered to a ſoldier by a juſtice of the peace 
was taken by him, Feſter J. concurred in opi- 
nion with the other juſtices. 

Another queſtion was, Whether, although 
the defendant would, while under the arreſt, 

have been entitled to the diſcharge of his per- 

fon, he be now entitled to have the money 
paid to obtain his liberty repaid ? 

It was holden that he 1s. 


And by the court—— lt is equally reaſona- 


ble, that the money paid by the defendant to 


obtain his liberty ſhould be repaid, as that his 


_ perſon, in cafe the application had been on 
that account, ſhould have been diſcharged. 


Rex veg. Boys. 


An indie: 3 
_yYy "PW PON a rule to ſhew cauſe, why an in- 


not paving the dictment ſhould not be quaſhed, it ap- 
coſts ordered peared; that the indictment was for diſobe- 
os ws 2 up- dience to an order of ſeſſions, whereby coſts 
0 = —_ were ordered to bepaid by the defendant upon 
to a Peors the diſmiſſion of an appeal to a Poor's rate. 
rate. 'The rule was diſcharged. 
And by the court—It is in the general true, 
that diſobedience to au order of ſeſſions is an 
inclictable offence. | | 
It has been ſaid; that as the juſtices of a 
court of quarter ſeſſions are only empowcred 
by the 17 G. 2. c. 38. to order coſts to be paid 
upon an appeal to a Poor's rate, in the ſame 
manuer as they are by the 8 9. 3. c. 35. 
cmpowered to do upon an appeal to an order 
ot removal, an indictment does not lie, for 
— not 


„ „ A) 2 thy 


Freren 


3 — —_— om 
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not paying the coſts ordered to be paid upon 


an appeal to a Poor's rate; another remedy 
by diſtreſs being given by the 8 & 9 IV. z. for 
the coſts ordered to be paid upon an appeal to 
an order of removal: But this objection is 
not well founded; for the remedy by diſtreſs 
is only given, where the perſon ordered to 


pay the coſts lives out of the juriſdiction of 
. 


Archer ver/. Ellard. 


P ON a rule to ſhew caufe, why the de- 

fendant ſhould not be diſcharged on 
fling common bail, it appeared; that the at- 
| fidavit for holding to ſpecial bail was, that the 
defendant is indebted to the plaintiff upon a 
bond in the penalty of one hundred pounds ; 
and that the bond was a bond for — 
ance of covenants. 

The rule was made abſolute. 

And by the court—This affidavit is inſuffi- 
cicnt, for want of ſhewing ſome particular 
breach or breaches of covenant, on account 
of which the ſum of ten pounds is due to the 


plaintiff. In the caſe of Buker v. Friend, 


Trin. 24 & 25 G. 2. in this court, an aflida- 


An affidavit 
that money is 
due upon the 
penalty of a 
bond, 15 rot 
ſufficient for 
holding to 
ſpecial bail. 


vit, that the 88 was indebted to the 


plaintiff in the ſum of twenty pounds, upon 
breach of articles, was holden to be inſuffici- 
ent for holding to ſpecial bail; becauſe no 
particular — | of the articles was ſhewn. 


If an action be brought upon a bond for the 


payment of money, "It is not enough, that the 
aſſidavit for holding to ſpecial bail ſhew the 


penalty of the bond : But it mult likewiſe 


ew, 
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ſhew, that the ſum of ten e is due upon 
the bond for principal and intereſt. 


Wigan at Holmes. 


Judgment, as 

in the caſe of 21 caſe of a Nonſuit, it appeared; that a 
a N:nſuit, material fact contained in a return to a Man- 
may be given qamut was traverſed; and that iſſue was Join- 


he re- 
1 of ed upon the traverſe. 


Mandanus is Wright J. Lee Ch. J. being abſent) at firſt 
traverſed. had ſome doubt, whether the ſtatute, by 
which the court 1s empowered to give judg- 
ment, as in the caſe of a Nonſuit in any ac- 
„% tion between party and party,“ does ex- 
tend to a traverſe of a return to a Manda- 
mus? 
But ĩt was obſerved by Deniſon J. that it is 
by the 9 Ann. c. 20. declared; that if any ma- 


terial fact contained in a return to a mandamus 


ſhall be traverſed, ſuch further proceedings 
ſhall be had thereupon, as if an action had 
been brought for a falſe return. 


A rule was made to ſhew cauſe, which no 
cauſe being ſhewn, was afterwards made ab- 


ſolute. 
Rex ver}. Harriſon. 
If the facts, PON arule to ſhew cauſe, why an _ 
upon which a tachment ſhould not be awarded, it ap- 


rule to ſheu peared; that every fact, charged in the affida- 


cauſe is made, 
nr expuokidy vit upon which the rule was made, was par- 


denied, the ticularly and expreſsly denied in che afſidavit 
practice is to upon which cauſe was ſhewn. 
1 ge the The rule was diſcharged. 


. And 


PON a motion for judgment as in the 


— 
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And by the court—If all the facts, charged 
in the aſſidavit upon which a rule to ſhew 
cauſe is made, are poſitively and ſo expreſsly 
denied in the affidavit upon which cauſe is 
ſhewn, that if the denial be falſe, an indict- 


ment will lie for perjury, it is the courſe of 


the court to diſcharge the rule, and leave the 
party, upon whoſe application it was obtained, 
to proſecute for perjury. 


Anonymous. 


T TPON a motion that the defendant might A Superſedeas 


be diſcharged out of priſon, it appeared; 
that an action qui tam had been brought againſt 


awarded, be- 
cauſe there 
had been no 


the defendant for the penalty of one hundred proceeding 
— given by the 6 & 7 IV. z. c. 6. for againſt a de- 
aving married two perſons without a licence, — pri- 


or without the publication of bans ; that he 3 
bad been committed for want of appearing, 


and had lain in priſon four months; and that 


there had been no further proceeding in the 
action. 


A rule was made, that, oo appear- 
erendant, a Super- 


ance being entered for the 
ſedeas ſhould be awarded. 
And by the court—As there has been no 
proceeding againſt the defendant within four 


months, he is, upon an appearance being en- 


tered, entitled to a Swperſedeas. 


Rex 


rere 
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Rex ver/, Lediard. 
An informa- PON a motion, for leave to file an in- 
tion (or a li- 


- pa formation for a libel, it appeared; that, 
count of what After a perſon had been committed to priſon 


was contained under the warrant of a juſtice of the peace, 


in an #ihdavit, the defendant, another juſtice of the peace, 
refuled. 
complaint being made of this to the Lord 
Chancellor, the defendant exhibited an afh- 
davit in excuſe of himſelf. The ground of 
the preſent motion was; that divers matters 


contained in this affidavit were impertinent, 


and amounted to a libel upon the juſtice by 
whom the perſon was committed. 5 
The court refuſed to make a rule to ſhew 
cauſe. 3 
And by the court There is no inſtance of 


this court giving leave to file an information 


in a caſe like the preſent. It is not uſual for 
any court to examine minutely all the mat- 
ters contained in ſuch an affidavit: But if it 


were proper to do this, and to give redreſs in 


the preſent caſe, the application for it ought 
to be to the court wherein the affidavit was 
exhibited, and not to this court. 


granted a warrant of Superſedeas; and that 


err mo AA Lund 


t 


— my 


30 
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Schomberg ver. Naſh. 


1 * an action of debt, the plaintiff declared 


upon an agreement entered into by the 
. a coachmaker ; by which he was, 
on the penalty of one hundred pounds, to 
find a chariot for the plaintiff, and keep it in 
repair for the term of five years; and the 


breach aſſigned was, that the chariot found 


by the defendant did, during the term of five 
years, break down for want of being kept in 
repair. 

The defendant pleaded; that he did at all 


times, ſince the agreement was entered into, 


repair the chariot when notice was given to 


him that it wanted repair; and that he is 
_ ready 


If a coach- 
maker has a- 
greed to keep 
a carriage in 
repair, he is 
bound to take 
notice when 
it wants re- 


pair. 
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If contemptu 
ous words are 
| ſpoken of the 
court, an at- 
tachment is to 
de au arded 
in the ſirſt in- 
ſtance. 


ready to repair it during the reſidue of the 


term of ſive years, whenever notice ſhall be 
given to him that it wants repair. 


Upon a demurrer to this plea, the queſtion 


was, Whether it was incumbent upon the 


plaintiff, when the chariot wanted repair, to 


give notice thereof to the defendant ? 
It was holden that it was not. 


And by the court The defendant, being 


coachmaker, was a much better judge when 
the chariot wanted repair than the plaintiff: 
But if this were not ſo ; as the detendant was 
bound by the agreement to keep the chariot 
in repair, it was his duty to take notice, from 


time to time, what repair it wanted, and to 


take care that it was in repair. 
Rex ver. Kendrick. 


'PON a motion for an attachment, it 


appeared; that the defendant, upon 
being ſerved with proceſs, had ſpoken con- 


temptuous words of the court. 
An attachment was awarded. | 
And by the court—The diſtinction is, that 
where contemptuous words arc ſpoken of the 
court, an attachment 1s to be awarded in the 
firſt inſtance : But where the words are ſpo- 
ken of the proceſs of the court, there is to be 


a rule to ſhew cauſe. 


Hawkins 


5 
b 
s 
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Hawkins ver., Eaſterbrooxe. 


N a cafe reſerved, in an action of debt upon 

2 bond, it was ſtated ; that the penalty of 
the bond was twenty pounds; that the con- 
dition of the bond was, that 7% n Eafter- 
broke, ton of the defendant, ſhould ſerve the 
plaintiff as an apprentice four years, and not 


_ abſent himſelf during that term from the 


ſervice of the plaintiif, without leave; that 
the plaintiff alledged in his declaration, that ” 
John Ealterbrocke did on a certain day during 


the term, abſent himſelf from the ſervice of 
the plaintiff without leave, and continued ab- 
that the defen- 
dant pleaded, that 7 Eafterbrooke did not 
abfent himſelf from the ſervice of the plain- 


{ent to the end of the term; 


tit; that iſſue was joined upon this plea, that 
xr the trial of the iſſue it was proved, that 


An action lies 
upon a cove- 
nant, that an 
apprentice 
ſhall not ab- 
ſent himſelf 
from his maſ- 
ter's ſervice, 
although his 
maſter re- 
ceive him af- 
ter having ab- 


ſented himfeif 


Zahn Eaiſterbreote did abſent himieit from the 


ſervice of the plaintiff during the term, and 


that another perſon was hired, during his ab- 


ſence, to do the butinets which he ought to 
have done; and that it was hikewiſe proved, 
that 


Jahn Eajtcroroke, after having been ſome 


time abſent, returned to the plaintid, and 


waz received and employed by kim. 

'Che queſtion was, Whether the action 
could be maintained ? 

It was holden that it might. 

And by Night J. C Lee Ch. J, being abſen:\ 
it has been ſaid, and very truly; that the re- 
ceiving of a ſervant, after having abſeate«] 
himſelf, does ſo far purge the abience, that 


it ſhall not prevent his gaining a ſettlement ; 


and, perhaps, the abſence iu the preſent cafe 


Q 2 as 


CY 
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The tu) nee 
proccl. „ un- 
der which a 
perſon has 


been alt Tic ted, 


may he youre 
vericd. 


was fo far purged by the ſubſequent recep- 
tion of the apprentice, that it would not have 
been a cauſe of diſcharging him: But if this 
were ſo, it would by no means follow, that 
the preſent action does not lie. 

And by Deniſon J. If an action of cove- 
nant be brought, upon a covenant that 
an apprentice Thall not abſent himſelf from 
his maſter's ſervice, the receiving of the 


apprentice after having abſented himſelf 


ought to go in mitigation of damages: But 
if a penalty be agreed upon, in caſe an ap- 
prentice ſhall abſent himſelf from bis maſter's 
ſervice, an action of debt lies for the penalty 
upon any abſence. It was not neceſſary for 
the plaintiff to alledge a continuance of the 


abſence; in as much as, his right to recover 
the penalty was not waved by the reception 


and employing of the apprentice, after he 
abſented himſelt. 

And by Teer J. tlie ſingle queſtion is, 
Whether e Eaſterbroote was abſent to the 
1 of the plaintiff: Which he certainly 

Was; for it is ſtated, that another perſon was 
hired during his abſence to do the buſineſs 


which he ought to have done. The opinion, 


that the receiving of a ſervant, after abſent- 


ing himſelf from his maſter's ſervice. does ſo 


{ar purge the abſence that a ſettlement may be 
güned, is founded upon a ſuppoſition, that 


the relation of maſter and ſervant continued 


during the abſence. 
Saxby wver/. Kirkus. 


N an action of debt upon a bail bond, the 
plaintiff alledged in his declaration; that 

4 cert ün bill of Mid loſe iTucd azaiuit 7. 8. 
that J. S. was arreſted thercQÞ or; and that 
the defendant entered into the bail bond. 


The 
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The defendant pleaded that ſuch a bill of 
 Middl:jex did not iſſue. 


Upon a demurrer to this plea, it was holden 
to be good. 


And by ITright J. Lee Ch. J. being abſent.) 


At the common law the ſheriff could not take 


a bail bond, and the 23 H. 6. c. 10. by which 
he is empowered to do it, does only empower 
him, when the defendant is in cuſtody by 
virtue of a legal proceſs. 

It has been faid ; that in the caſe of Watkins 
v. Parry, Trin. 7 G. 1. it was holden upon a 
demurrer, that the arreſt is not traverſable 


in an action upon a bail bond, and it was with 
good reaſon ſo holden; for the conſequence, 


if the arreſt were traverſable in ſuch action, 
would be, that a bail bond would never be 


good, unleſs the party, againſt whom a pro- 


ceſs had been iſſued, were expoſed by an ac- 


tual arreſt : But it by no means follows, that 
the iſſuing of the proceſs is not traverſable. 
In the preſent caſe, the defendant had an un- 
doubted right to traverſe the iſſuing of the 
bill of Middleſex; for if ſuch a bill did not 
iſſue, the bail bond is ip/o fads void, and con- 
ſequently the plaintiff has no ground of ac- 
tion. 


After this opinion was delivered, a motion 
was made for leave to withdraw the demurrer 
and amend. 


The court refuſed to make a rule to ſhew 


caule. 


And by Wright J. it is not uſual to give leave 
to amend, after a demurrer has been argued, 


and the opinion of the court is known; and 
it is certainly improper to give leave in the 


preſent 
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The names of 
the p21 ens 
intended to be 
rated, ouglit 
to be menti- 


preſent caſe, it being an action againſt bail, 
whom the court is always inclined to fa. 
vour. | 


Rex ver. The Churchwarden's and Over- 
leers of St. Helens, Abingdon. 


* a rule to ſhew cauſe, why a Poor's 
> WJ rate ſhould not be quaſhed, it appear- 
ed; that 4 court of quarter ſeſſions, upon 
hearing the appcal of Spinage and 5thers, who 
complained of being aggrieved by divers per- 
ſons being left out of a Poor's rate aud other- 
ways, had ordered the rate to be amended, 
by inſerting the names of ſixteen perſons, and 
by ſtrikiug out the name of one perſon. 

The rule was made abſolute. _ 

And by Irizht J. Lee Ch. J. being abſent) 
it has been objected; that the names of the 
perſons intended to be rated were not menti- 
oned in the notice of appeal; and we are of 
opinion, that this objection is well founded. 
It is doubtful, whether the court had a power 
to infert the name of any pertons 1 in the rate, 
unlets the names of the perſons intended to 
be rated were mentioned in the notice of af. 
peal; for the power of amending a Poor's 
rate, which is given to a court of quarter ſeſ— 
lions by the 17 'G. 2c 38. is confined to the 
mem ling it in ſuch manner only as ſhall be 
neceilary in giving relief. There is another 
reaſon, why the names of the perſons, in- 
tended to be rated, ought to be mentioned in 
the notice of appeal to a Poor's rate; namely, 
that the pariſh officers, to whom notice of 
the * al is to be given, may come prepared, 
to thew why thole perions were not rated. 


It 


tc 
* 
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It has been objected ; that the court had not 

a juriidiction to ſtrike the name of any per- 
ſon out of the rate; it being no part of the 
complaint, that any perſon was rated who 
ought not to be rated : And we are inclined 


to be of opinion that the court had not. But 


if it ſhould be admitted, that under the word 
otherways in the complaint the court had a 
juriſdiction as to this, we are of opinion, that 
the name of the perſon intended to be ſtricken 
out of the rate ought to be mentioned in the 
notice of appeal, that the pariſh officers may 


come prepared to ſhew why that perſon \ was 
rated. 


Rex very. Blower. 


'N an * "IR a nufance, the defen- 


It is not ne- 


dant was alledged to be of the pariſh of ceſſary, in an 


Shepey ; and the nuſance was alledged to be 
in a highway in the pariſh of Shepey. 

The defendant pleaded in abatement ; that 
there are four vills in the pariſh of Shepey ; 
and that it is not ſhewn in which of the vills 
the highway 1s. 

V Upon a demurrer to this plea, it was holden 


to be bad; and judgment of Reſpondcas Ouft er 
was given. 


And by the court—As the defendant is al- 


ledged to be of the pariſh of Shepcy, it would 
have been a good plea in abatement, that it is 
not ſhewn of which vill he is; for it is laid 
down 2 In/t. 669. that if there be two vills in a 
pariſh, the addition of the pariſh is not ſuſſi- 


cient. But although there are two or more 


vills in a pariſh, it is not neceſlary, in an in- 
dictment for a nuſance in a highway in the pa- 
riſh, to ſhew in which of the vills the high- 
WAY is. 


Harding 


indictment for 
a nuſance in 
a highway, to 
ſhew in which 
of two vills in 
a parith the 
highway is. 


ä 


the goods in- 


da Court. 


The recogni- 
zance of bail 
is forfrited 
upon the re- 
turn n / in- 
ventus to the 
Capras ad Sa- 
tisfaciendum. 
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Harding ver,. Wilkin. 
The proceed- Motion was made, that upon bringing 
ings in an ac- into court a gold watch and a diamond 
tion of Tro- ring, for the converſion of which the action 
ver are not do was brought, the proceedings in an action of 
be ſtayed up- 7 O + be Saved | | 


cauſe. 


it has been ſaid; that in the caſe of (E) Cat- 
ling v. Bowling, Eaſt. 26 G. 2. in this court, a 
rule was made to ſhew cauſe, why upon bring- 
ing a book into court, for the converſion of 


which an action of Trover had been brought, 
the proceeding in the action ſhould not be 
ſtayed : But the rule toſhew cauſe in that caſe, | 
which was contrary to the uſual courſe of the |] 
court, was granted upon the very particular | 
circumſtances of the caſe, and the court never | 


heard any more of that rule. 
Grubb ver/. Smithers and Collins. 


1 


peared; that the action was brought upon a 


PON a rule to ſhew cauſe, why the pro- 


recognizance entered into by the defendants, 


as bail of J. S. that a Capias ad Satisfaciendum 
had iſſued upon a judgment againſt J. S. to 
which the return was non e/t inventus ; and 
that before there was any further proceeding 
upon the judgment, and before the preſent 
action was brought, J. S. died. 

The rule was diſcharged. 


(E) Ante page 80. 


The court refuſed to make a rule to ſhew = 


And by Wright J. (Lee Ch. J. being abſent) 


ceedings ſhould not be ſtayed, it ap- 


And 


re 


nd 
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And by the court—When the proceeding 
againſt bail is by Scire Facias upon the recog- 
nizance, execution cannot be taken out upon 
the Scire Facias, unleſs the return thereto be 
Scire Feci ; for if a Nhil be returned thereto, 


execution cannot be taken out, unleſs there 


is a return to a ſecond Scire Facias : But this 
is an indulgence of the court in favour of bail, 
that they may have ſo much further time to 


| render the principal, and not a matter of 


right; for the recognizance, as is laid down 
in the caſe of Widmore v. Clark and Havard, 


Lord Raym. 157. is, in ſtrictneſs of law, for- 


fcited upon the return of non eff inventus to the 
Capias ad Satisfaciendum. In the preſent caſe 


| it would anſwer no purpoſe, except that of 
I ra to ſtay the proceedings; for, the prin- 
6 


being dead, there never can be a render 
of him in diſcharge of the defendaats. 


Anonymous. 


"TPON a motion for an attachment, for If a Reſcons 
_ reſcuing a perſon out of the hands of the be — by 
ſheriff, it appeared; that the ſheriff had re- * fberife ar 


| attachment is 
turned a Reſcous. ws — 
An attachment was awarded. in the firſt in- 


And by the court Whenever a Reſcous is ſtance. 


returned by a ſheriff, an attachment is to be 


awarded in the firſt inſtance. | 


R Rex 


Hilary Term 27 Geo. 2. 1754. 


An adver- 
tiſement, pub- 
liſhed by a 
huſband con- 
cerning his 
wife, is not a 


libel. 


Rex ver/. Maſters. 


J a rule to ſhew cauſe, why an infor- 
mation ſhould not be filed for à libel 


upon Anne Stone, it appeared; that Anne Stone 


was a married woman; and that the defen- 
dant, who was a printer, had printed and pub- 
liſhed an advertiſement, which was now com- 
plained of as a libel, at the requeſt of her huſ- 


band, in order to reclaim her. 


The rule was diſcharged. 
And by the court—A huſband has a right 
to publiſh an advertiſement concerning his 


wite; and it mult be a very ſtrong cafe indeed, 
in which this court will give leave to file an 


information for a libel, againſt the printer of 


the advertiſement. 


Eaſter 


EO 222 
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Eaſter Term, 


27 Geo. 2. 1754. 
Sir Dudley Ryder, Chief Juice. 
Sir Martin Wright, ) 


Sir Thomas Deniſon, — Fuftices. 
Sir Michael Foſter, 


EMORANDUM. Sir Dudley Ryder 


| court, the beginning of this term, in the room 
of Sir Milliam Lee, the late Chief Juſtice, who 
died during the vacation, after laſt term. 


Rex ver/. Berkley and Bragg. 


PON a rule to ſhew cauſe, why a certis- 

_J rari ſhould not iflue to remove an order 
made by the defendants, two juſtices of the 
peace, it appeared; that the order was to em- 
power Taylor, a glaſs bottle maker at Briſtol, 
to deduct out of future duties charged upon 
them, a ſum of money ſuſlicient to reimburſe 
himſelf another ſum ot money, which was 
Ei Bo adjudged 


took his ſeat, as Chief Juſtice of this 


The king is 
not bound by 
the ſtatute, 
which limits 
the time for 
removing an 
order of juſ- 
tices of che 


Peace. 
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-djudged | by the defendants to be an over- 


charge in former duties charged upon him ; 
and that the order had been made above ſix 
months. 

The queſtion was, Whether the 13 G. 2. c. 
13. whereby the time for removing an order 
of juſtices of the peace by a Certiorari is limit- 
ed to ſix months, extends to the king ? 

It was holden that it does not. 


And by Ryder Ch. J.—As it is not to be 


imagined, that the king will be guilty of 
vexatious delays, this ſtatute, which was pro- 
feſſedly made to prevent vexatious delays, 


occaſioned by the — forth writs of Certio-- 
rari, for the removal of convictions, judg- 


ments, orders and other proceedings before 


Juſtices of the peace, does not extend to the 


king. There 1s another reaſon, ariſing from 
a requiſite of this ſtatute, from whence it may 


be concluded, that it does not extend to the 


king; namely, that the party intending to ſue 
forth a Certiorari, is to give notice to the juſ- 


| tice or juſtices of the peace before whom he 


proceeding was; for it has been conſtantly 


holden, that the word party in a ſtatute does 


not extend to the king. 


Many cafes are mentioned, Plnud. 243, 244. 


was it has been holden ; that the king is 
not bound by a ſtatute, unleſs he be expreſsly 
mentioned therein. 

In the caſe of Rex v. Farewell, Eaſt. 
17 G. 2. it was holden; that a Certio- 
rari for removing an indictment for a nu- 
tance in a _ lies for the king, al- 
though no aflidavit has been made, and no 


recognizance has been entered into, both of 


which 


2 1 1 


Eaſter Term 27 Geo. 2. 1754. 


129 


which are required by divers ſtatutes, when 
ſuch an indictment is removed by a ſubject. 


Ruſlel's Caſe, 


ney, it appeared that a deed had been 
| delivered to him by a client; and that, not- 

_ withſtanding an offer had been made, of pay- 
ing him what was due from the client for fees 
and on other accounts, he refuſed to redeliver 
the deed. 

A rule was made for R 
why, upon the payment of what was due 
from the client for fees and on other accounts, 

he ſhould not re-deliver the deed? 

And by Ryder Ch. J.—In Howe's caſe, Hil. 
11 G. 1. in this court, a rule was made for 
Howe, an attorney, to re-deliver writings, for 
which he had given a receipt together with 
an undertaking to re-deliver them on de- 


mand; and that in default thereof, an at- 


tachment ſhould be awarded againſt him. A 
court of law ought, in a caſe like the preſent, 
to go as far as poſſible againſt the attorney, in 
order to deliver the client from the neceſlity 
of applying for relief to a court of equity. 
As the court heard no more of the rule in 
the preſent caſe, it is probable, that the terms 
thereof were complied with. 


Tilt 


P ON a motion againſt Ruſſel, an attor- 


uſſel to ſhew cauſe, 


torney by a 


Y” client muſt, 
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If an a&1ON 
be againſt 
Hu hand and 
** t „and the 
vile fr 1 We 
th: hotbanck 
th- 15 cad 
the colts 

ta ccd under a 
rule of court. 


Tilt ver. Bartlet and Wife. 


Ur ON a rule to ſhew cauſe, why an at- 
— tachment ſhould not be awarded againſt 
the plaintiff, it appeared; that a rule, for ſet- 
ting aſide the proceedings in this action for 
irregularity with coſts, had been made abſo- 
jute; that after the coſts had been taxed, 
purſuant to this rule, the defendant Bartlet 
died; that a demand of the coſts had, ſince 
his death, been made by the other defendant ; 
and that the plaintiff had refuſed to pay 
them. 

The queſtion was, Whetker the widow be 
entitled to the coſts? 

It was holden that ſhe is. 

And by the court—lf in an action brought 
by huſband and wite there be judgment of 
N; onſue t, the ſurvivor 1s hable to coſts; and 
puri Patime, wherever coſts become due in 
an action by or againſt huſband and wife, 


the ſurvivor ought to receive them. If da- 


mages and coſts are recovered in an action 


brought by huſband and wife, and the huſ- 
hand die after final judgment, the widow i 


entitled to the coſts as well as the damages; 
tor theſe muſt always go together; and conſe- 
quently, as the executor of the huſband is 


not entitled to the damages, he cannot be en- 


tire to the coſts. It is equally reaſonable, 
hat a Woman, who ſurvives her huſband, 
T\nuld receive the colts due under 2 rule of 
court, as that {he ſhould receive tuch as are 


due 2 — 


2. 1754. 


— 
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It has been ſaid; that in a caſe which has 
been cited, wherein the Dutcheſs of Hamil. 
ton was, after the death of the Duke, obliged 
to pay coſts due under a rule of court, the 


Dutcheſs was a party to the rule; it being « 
_ conſent rule, entered into by her together 
with the Duke in an ejectment: But the opi- 


nion of the court was not founded upon this 
diſtinction. It was, on the contrary, ex- 
preſsly laid down, that there is no difference, 
as to the obligation upon a woman, who ſur- 


vives her huſband, to pay coſts, between 
ſuch as are due under a rule of court, and 
ſuch as are due upon a final judgment. 


Mills and Another ver/. Gregory. 


"PON a rule to ſhew cauſe, why a pro- 
hibition ſhould not be awarded to a ſuit 
in the court of admiralty, it appeared; that 


| the ſuit was inſtituted by two common ſailors 


for wages; and that the ſhip had not failed out 
of the river Thames when the wages became 


_ due. 


The rule was diſcharged. 

And by the court One of the privileges 
of ſuing for wages in the court of admiralty 
is, that two or more mariners may join ina 


Common fai- 
lors may join 
in a ſuit for 
wages, alrho” 
the ſhip had 

rot failed out 
of the river 

Tham-s when 
tlie wages be- 
came due. 


ſuit in that court, and not be put to the in- 


convenience of bringing ſeparate actions, 
which they muſt do, if they ſue in a court of 
common law. In the cafe of Wells v. Oſmond, 


6 Mad. 2 38. it was holden; that a ſuit may be 


inſtituted in the court of admiralty, for wa- 

ges which became due after a contract to go 

a voyage, although the voyage was put = 
RER 


— — — • ƷA uĩ.— 
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Rex ver Burgeſs. 


A Certiorari U ON a motion by the attorney- eneral 


for removing for a Certiorari to remove an indictment, 
an indictment, 


mg de awed; it appeared; that the indictment was for 


ed upon the Obſtructing a highway leading through Rich- 


motion of the Mong Park, and that it was found at an aſſize 
attorney -gene- j ry. | | | 
1 inthe county of Surry 


2ny affidavit. Wrizht J. had ſome doubt, whether a Certi- 


orari ought to be awarded in the preſent caſe, 


without an affidavit that a private right will 
come in queſtion ; ſuch an affidavit * 2 in 
his opinion, required by the 5 F. & 
c. 11. 
For the ſake of removing this doubt an af. 
fidavit was produced, in which it was ſworn, 
that the right of the King will come in queſ- 
But the other three juſtices were of opini- 


on, that it was not neceſſary to produce any 


affidavit. 
And by them— The affidavit, required by 


the 5W. & M. c. 11. is only required in the 


caſe of an indictment for not repairing a high- 
way: Whereas the preient indictment is for 
obſtructing a highway. But if the preſent in- 
dictment were wichin the meaning of that ſta- 


tute: Yet, as th: King is not therein ex- 
pretsly 1 amed, he is not bound thereby, and 


couſequently the uttorney-general might have 
moved for a Certioruri without producing any 
atidavit. = 


M. 


r re 
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Rex ver. Goodall. 


PON a motion that the defendant, who I is not pe- 
was brought up by a Habeas Corpus, * Nes 
might be admitted to bail, it appeared; that to cir | 
the defendant was charged upon oath, with ſhould appear 
having been guilty of an offence made felony in a warrant of | 
without benefit of clergy ; namely, for being Hu ment. 
riotouſly aſſembled with divers others, and 
for beginning, when ſo aſſembled, to pull 
down a mceting-houſe ; and that he was com- 
mitted for this offence, by a warrant ſigned 
Thomas Longford, mayor. | 
The defendant was remanded. | 
And by the court Alt has been ſaid ; that 
it does not appear in the warrant, that Thomas 
Long ford was a juſtice of the peace, or that he 
had any authority to commit the defendant : 
But we are of opinion; that it is not neceſ- 
ſary, that an authority to commit ſhould ap- 
ar in a warrant of commitment. 
In the caſe of Elderton and others, 6 Mad. 
75. it is laid down by Holt Ch. J. that it need 
not appear in a warrant of commitment, that 
the perſon who iſſued the warrant was a juſ- 
tice of the peace. In the cafe of Rex v. Talbst, 
Mich. 4 G. 2. the authority of what is laid 
down by Halt Ch. J. in the cafe of Elderton and 
others, was recognized; and the following 
diſtinction, which is, in our opinion, a very 
ſenſible one, was taken ; namely, that in a 
conviction an authority to convict muſt ap- 
pear; becauſe convicting is a judicial act: 
But that an authority to commit need not ap- 
ar in 2a warrant of commitment; becauſe 
the iſſuing of ſuch a warrant is a miniſterial 
_ aft. 5 5 
— 8 
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The relator 

in an informa- 
tion in the na- 
ture of a Au 
Warranto, is 
liable to coſts 
for not pro- 
cceding to tri- 
al purſuant to 
notice of trial. 
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If it be not neceſſary, that an authority to 
commit ſhould appear in a warrant of com- 
mitment, the court will never intend a war- 
rant of authority in the perſon who iſſued 
the warrant ; but, until the contrary appear, 
will preſume that he had an authority. 


Anonymous. 


Rule to ſhew cauſe, why the relator in 
an information in the nature of a <9 
Warranto ſhould not pay coſts, for not pro- 
ceeding to trial purſuant to notice of trial, 
was made abſolute. 

And by the court 


It is by the 9 Ann. c. 


20. provided, that if judgment ſhall be given 


for the defendant in an information in the na- 
ture of a 2uo Warranto, he ſhall recover his 
coſts againſt the relator ; and it appears to be 
within the equity of that ſtatute, that the 
relator in ſuch information ſhould pay coſts, 


for not proceeding to trial purſuant to notice 


The evidence 
upon the trial 
of court iſſues 
2 
ely. 
forgery de- 
tected. 


of trial. 


Kemp verſ Mackrill. 


U PON thecoming on of the trial of ele- 
— ven iſſues, ſent by the court of Chan- 
cery to be tried at the bar of this court, it 
was propoſed by the council of one ſide; that 
the evidence as to every iflue ſhould be gone 


through ſeparately; and the cafe of The Earl 


of T hanet v. Sir Edward Snatchbull was men- 
tioned ; in which three of five iſſues, ſent by 
a court of equity to be tried in a court of 
law, were tried in three different terms, and 
the other two were never tried. 

The 
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The council of the other ſide made no ob- 
jection to this propoſal: But added; that as 
it will be a material queſtion in three of the 
iſſues, whether the name Mackrill ſubſcribed 
to three exhibits. and the dates of thoſe ex- 
hibits, are of the hand-writing of Mackrill; 
it will be proper to examine all the witnefles 
which are to be examined as to the hand- 
writing of Mackrill, upon the firſt iſſue in 
which this queſtion does arife; for that, 
otherwiſe, new wit neſſes may be adduced as 
to this point, which ought not to be per- 
mitted. | . 

It was hereupon ordered by the court; that 
the evidence upon ever) iſſue ſhall be gone 
through ſeparately; that each ſide ſhall give 
a liſt of the witneſſes intended to be examined 
upon any one iſſue; and that all the witneſles 
which are to be examined as to the hand-writ- 


ing of Mackrill, ſhall be examined upon the 


firit iflue, wherein the queſtion does ariſe, 
whether the name Mackril/ ſubſcribed to an 


exhibit, and the date of the exhibit, are of 


the hand-writing of Mackrill. 
And by Deniſon J. It is very proper, that 
the evidence upon every iſſue ſnould be gone 


through ſeparately; it being abſolutely neceſ- 


ſary, that the evidence upon every iſſue ſhould 
be diſtinguiſhed in ſumming up to the jurors, 
elſe they will not be able to form a proper 
judgment; and it will be extremely difficult 
tor my lord chief juſtice to do this, if the evi- 
2 upon ſo many iſſues be given promiſcu- 
oully. | . 

The material queſtion in this cauſe was, 
Whether the name of Mackril! ſubſcribed to 
two of three exhibits, and the date of thoſe 
exhibits, are of the hand-writing of Mack- 
rill ? 


82 In 
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In order to prove that they are, ſeveral 


witneſles, who had frequently ſeen Mackrill 
write, and were well acquainted with his 
hand-writing, ſaid; that the name Mackrill 
ſubſcribed to the three exhibits, and the dates 


thereof, are extremely like his hand-writing : 
But that the manner of the writing is not ſo 


eaſy as he uſed to write. 

In order to prove that the name Mackrill 
ſubſcribed to the three exhibits, and the dates 
thereof, arc not of the hand-writing of Mack- 
rill, and particularly that the dates are not, 


three eminent opticians, an eminent engra- 
ver, and an eminent writing-maſter were ex- 


amined, and agreed in ſaying; that they had 
meaſured the dates of the three exhibits, 
which were in all three the ſame, namely, he 
28 October 1729, in nine different manners; 
and that every one of the nine meaſurings, 
was begun and ended at the ſame points in 
every date; and that every one did agree ſo 


exactly, that two of the dates muſt have been 


copies of the third ; it being, as they con- 
ccived, impoſhble for any perſon, either by 


chance or with deſign, to have written the 
thre dates fo exactly alike, without copying 


two of them from the third. They added; 
that upon examining the back of one of the 
dates, it appeared to them ; that a ſharp in- 
ſtrument had been drawn over the letters and 
figures, in a manner ſufficient to make the 
marks of the letters and figures upon a paper 


laid under the date; and that upon the marks 
fo made letters and ſigures exactly agreeing 


therewith might be wi itten: But thar if this 


were done, the pen muſt, in order to make 
the written letters agree exac y wit the 
marks, be carried {lowly over the Warks; 


and 


& 
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and confequently, that the manner of the 
writing would not appear fo eaſy, as if the 
letters and figures had been written in the 
uſual way of writing. 

Some other circumſtances of forgery were 
proved: But Ryder Ch. J. in ſun.ing up the 
evidence to the jurors, obſerved that the evi- 
dence of the witneſſes who had meaſured the 
names and dates was exceedingly material; 


and there is no doubt, that the verdict, w hich 


was that the name Mackrill ſubſcribed to three 

exhibits, and the dates thereof, were not of 
the hand-writing of Mackrill, was in a 3 
meaſure founded thcreupon. 


Harding ver/. Stafford. 


"PON a rule to ſhew cauſe, why the in- 
V quilition upon a writ of enquiry ſhould 
not be ſet aſide, it appeared; that, although 
the defendant had an attorney, the notice of 


executing the writ had been given only to the 
defendant himſelf. 


The rule was made abſolute. 
And by the court—lf there be a known at- 


torney in a cauſe, all notices muſt be given to 
him or to his agent. 


Rex 
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All notices in 
a cauſe are to 
be given to 
the attorney 
or agent in 


the cauſe. 
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Eaſter Term 27 Geo. 2. 1754. 


A ſettlement 
may be gain- 
ed by execut- 
ing the annual 
office of bai - 
liff of a bo- 

gh in a pa- 


Rex ver, The Inhabitants of Whit- 
church. 


IN an order of ſeſſions it was ſtated; that 

about thirty years before the Pauper went 
to reſide in the pariſh of Overton ; that he was 
ſoon after ſworn into the annual office of bai- 


liff of a borough in that pariſh, and ſerved the 


office one whole year; that it is the duty of ſuch 
bailiff to examine weights and meaſures, and 
to warn perſons to ſerve upon juries in a court 
leet in the borough; that the Pauper did ſe- 
veral times examine weights and meaſures, 
and did once warn perſons to ſerve upon a 
jury in the court leet ; that the borough does 


not extend to more than a fifth part of the 
_ pariſh; that the authority of the bailiff is con- 
fined to the borough; and that it is the prac- 
tice to appoint new comers 1nto the pariſh to 


the office of bailiff, for the ſake of colt-ale. 


The queſtion was, Whether the Pauper 


gained aſettlement in the pariſh of Overton ? 
It was holden that he did, 
And by the court—li is by the 3 IF. Al. 


c. 11. declared, that if any perſon who comes 


to inhabit in a pariih, ſhall execute a publick 


annual office or charge in the pariſh one whole 


year, he ſhall gain a ſettlcment. 
It has been faid ; that as the Pauper did exe- 
cute the annual office of bailiff in only a ſmall 


part of the pariſh, he did not gain a ſettle- 


ment: But in the caſe of Rex v. The In habi- 
tants of Fittlewarth, Mich. 18 G. 2. it was 
holden ; 


2 


6 
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holden ; that a ſettlement may be gained by 
executing the annual office of tithing man of 
a manor in a pariſh a whole year, — 
the manor be not co-extenſive with the 
rith ; it not being required by the ſtatute, 


that the annual office ſhould be executed all 


over the pariſh. 
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A ſurgeon of 
a (ſhip may 
ſue in the 
court of ad- 
miralty, for 
wages. A 
mariner may 
ſue in the 


court of ad- 


miralty, for 


wages due 
upon a con- 
tract in wri- 
ting entered 
into upon 


land. 


Trinity Term, 
27 & 28 Geo. 2. 1754. 
Sir Dudley Ryder, Chief” ur, 


Sir Thomas Deniſon, ( Tufices. 


Sir Martin Wright, 
Sir Michael Foſter, 


| 
| 


Mills very. Leng- 


U P 0 N a rule to ſhew canls, why a pro- 
hibition ſhould not be awarded to a ſuit 
in the court of admiralty, it appeared; that 
the ſuit was inſtituted by the ſurgeon of a 
ſhip, for wages due upon a contract in wri- 
ting entered into upon land. 
One queſtion was, Whether the ſurgeon of 


a ſhip could ſue in the court of — for 


wages? 
Ryder Ch. ]. Wright ]. and Deniſon J. were 


of opinion that he might. 


Foſter J. at firſt doubted : But he after- 


wards concurred in opinion with the other 
juſtices. 


And 
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And by Ryder Ch. J.—As the ſurgeon of a 


ſhip is under the command of the maſter; and 


is as much obliged, if called upon by the maſ- 


ter, to aſſiſt in navigating the ſhip, as the car- 
penter, he is to be deemed a mariner. In the 
caſe of Hoot v. Moreton, Lord Raym. 398, it 
is faid; that the court ſeemed to be of opi- 


nion; that a mate of a ſhip may fue as a ma- 
riner in the court of admiralty for wages. In 


Madox's caſe, 10 Mod. 526, it ſeems to have 
been admitted, that the ſurgeon of a ſhip may 


ue! in the court of admiralty for wages. 


Upon conlidering all the cafes, we are of 


opinion ; that the privilege of ſuing in the 
court of admiralty tor wages, does extend to 
every perſon employed on board a ſhip, ex- 
cept the maſter. 
Another queſtion was, Whether aſuit . 
be inſtituted in the court of admiralty by a 
mariner, for wages due upon a contract in 
writing entered into upon land. 

It was holden that it might. 

And by Ryder Ch. J.—it appears from the 
caſe of Opy v. Addiſon, 12 Mod. 38, that al- 
though a contract for wages, entered into by 
a mariner upon land, be in writing, the con- 
tract, if the writing be not under ſeal, is only 
to de conſidered as a parol contract, and a 


ſuit may be inſtituted in the court of admi- 


ralty for the wages thereupon due. But if 
there were heretofore any doubt as to this 
point, it 1s entirely removed by the 2 G. 2 

c. 36. By par. 1. of that ſtatute every mariner 
is required to enter into a contract in wri- 
ting tor his wages: But it is by par. 8. provi- 
ded ; © that no mariner ſhall, by entering 


1 & into 


— 
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« into ſuch contract in writing, be deprived 
<« or hindered from uſing any means or me- 
«© thods for the recovery of wages, againſt 


„ any ſhip, the maſter or owner thereof, 
„ which he may now lawfully make uſe 


"* _ 


An indict- 
ment quathed 
for want of 
juriſdiction in 
the court of 
quarter ſeſſi- 
ons. 


The throw in 
down of a 
ladder, upon 
which a c- 
ſon is t..nd- 
ing, is not 


juſtifiable. 


Rex 2 Briſtow. 


P ON a motion to quaſh an indictment, 
found at a court of quarter ſeſſions, it 
appeared; that the charge in the indictment 
was, that the defendant acted as bailiff of the 
borough of Haſlemere, without having taken 


the oath of allegiance, and without having 


received the ſacrament within the ſpace of fix 
months. As a ground for quaſhing the in- 
dictment it was ſaid; that a court of quarter 


ſeſſions has not a juriſdiction in ſuch caſe. 


A rule was made to ſhew cauſe; which, 


cauſe being ſhewn, was afterwards made > 


ſolute. 


Collins ver/. Reniſon. 


g 1 the declaration, in an action of treſ- 


paſs, it was alledged; that the defendant 
overturned a ladder, upon which the plain- 


tiff was ſtanding, and threw the plaintiff from 


it upon the ground. 

The defendant pleaded; that he was in 
poſſeſſion of a certain garden; and that the 
plaintiff, againit the will of the defendant, 
erected a ladder in the garden, and went up 
the ladder, in order to nail a board to the 
houſe of the plaintiſf; that the defendant for- 


bid che plaintiff fo to do, and deſired him to 


cOmèe 


— 
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come down ; and that upon the plaintiff's per- 


fiſting in nailing the board, he gently ſhook the. 


ladder, which was a low ladder, and gently 
overturned it, and gently threw the plaintiff 
trom it upon the ground, thereby doing as 
little damage as poſlible to the plaintiff. | 


Upon ademurrer to this plea, it was holden 


to be bad. 

And by Ryder Ch. ].—Such force, as was 
uſed in the preſent cafe, is not juſtifiable in 
defence of the poſſeſſion of land. The over- 


turning of the ladder could not anſwer the 


purpoſe of removing the plaintiff out of the 
garden; finceit only left him upon the ground 
at the bottum of the ladder, inſtead of being 
upon it. „ 

And by Deniſon J. — As only the ladder was 


in the preſent caſe damage feaſant, it was no 


more lawful to throw this down, whilſt the 
intiff was upon it, than it is to diſtrain a 


horſe's back, which it is not lawful to do. 


Rex ver/. Stanley and his Bail. 


ION a rule to ſhew cauſe, why the pro- 
| ceedings upon a Scire Facias thould not 
be ſtayed, it appeared; that the Scire Facias 
was brought upon a recognizance entered in- 
to by Stanley and his bail, for Stanley's keep- 
ing the peace; that the recognizance was en- 
tered into in conſequence of articles of peace 
having been exhibited by J. S. agaiuſt Stanley ; 
and that Stanley had been guilty of aſſaulting 
AF, « 
: The rule was diſcharged. 
S 0 And 


orſe damage feaſant, whilſt a man is upon the 


A recogni 
zance for 
keeping the 
peace is for- 
feited by an 
aſſault upon 
any perſon. 


140 


Trinity Term 28 Geo. 2. 1754. 


It is a good 
return to a 
Mandamns for 
electing an 
offcer, that 
there has been 
an election. 


And by Ryder Ch. J.—If the peace have 
not been broken by an aſſault upon the perſon 
who exhibited articles of the peace, the court 
will not permit a proceeding by Scire Facia 
vpon a recognizance for keeping the peace, if 
the proceeding appear clearly to be v exatious: 
Yet, as ſuch recognizance is for keeping the 
peace to all the king” s ſubjects, as well as to 
the perſon who exhibited the articles, the 


court will not in a doubtful caſe ſtay the pro- 
ceedings upon a Scire Facias; becauſe the 


queſtion, whether the breach of the peace by 
aſſaulting another perſon did amount to a for- 
feiture of the recognizance, may be deter- 
mined upon the plea of not guilty to the Scire 
Facias. 


Rex ver Williams. 


'PON a ſuggeſtion, that no portreeve was 
elected for the borough of St. Michaels 

upon the charter day, a mandamus was award- 
ed, directed to the iteward of a court leet in 
the borough ; whereby he was commanded 
to hold a court lect, and impanel and ſwear a 
jury; and to charge the jury to elect and ſwear 


ſome perſon into the office of portreeve of the 
ſaid borough. | 

I be return of the ſteward to this mandamus 

v as; that in obedience to the command of the 


writ, he had holden a court leet, and impanell- 
ed and ſworn a jury ; and had charged the jury 


to elect and ſwear ſome perſon into the office 


of partreeve of the borough; that it was found 
by the jury that J. S. was duly elected and 
{worn into the office of portreeve of the bo- 
rough upon the charter day; and that there- 
fore no ptrſon could be elected and ſworn into 


the ofſice of portreeve of the borough, as by 


the writ was comm ** 


Tue 


5 „ W 7 TO W n 


5 


b „„ 
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The queſtion was, Whether this return be 
good? 


It was holden that it is. 


And by Ryder Ch. J.— The ſteward has paid 
obedience to the writ, as far as it was in his 


»wer by his own acts to do it. 


It has been ſaid, that this return is bad; 
becauſe, inſtead of being poſitive, it is argu- 


mentative: But we are of opinion, that it is 
ſufficiently poſitive as to the principal fact; 

namely, that a perſon was duly elected and 
ſworn into the office of portreeve of the bo- 
rough upon the charter day. It this fact be 
true, there ought not to be any election. If 
it be not true, an action may be brought for 
a falſe return: But at preſent it is by no means 


proper for the court to award a peremptory 
3 


Wyndham ver. Bowen. 


dition of which was, that the defendant 
ſhould reſign a living upon a requeſt ; the 
plaintiff declared, as adminiſtrator with the 
will annexed of Catharine Wyndham ; and al- 
ledged, that the two perſons appointed exe- 
cutors by her will were both dead. 

Upon a demurrer to this declaration, it was 
holden to be good. 

And by Ryder Ch. J.— The council for the 
_ defendant did begin to argue againſt the va- 
lidity of this bond ; but as it has been fre- 
quently holden, that a bond to reſign a living 
upon requeſt is valid, it was improper for the 
court to permit that point to be argued. 


It 


N an action of debt upon 2 bond, the con- 


A temporal 
court will 
always give 


credit to the 


judicial acts 


of a ſpiritual 
One. 
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It has been faid ; that it is not alledged in 
the declaration, that the ſurviving executor 
of Catharine Wyndham died inteſtate; and that 
unleſs ſuch executor did die inteſtate, the 
fpiritual court had not a juriſdiction to grant 
letters of adminiſtration with the will annexed 
to the plaintiff: But we are of opinion; that 
it was not neceſſary for the plaintiff to ſhew, 
that the ſurviving executor did die inteſtate. 
It being a ſettled point, that a temporal court 
ought always to give credit to the judicial 
acts of a ſpiritual one, this court will not in 
the preſent caſe preſume, that the ſpiritual 
court has acted wrong in granting letters of 


adminiſtration to the plaintiff. It would have 


been ſufficient, for the plaintiff to have de- 
clared as 2dminiftrator with the will annexed 


of Catharine Wyndham ; and conſequently the 


The eſtate of 
ile perſon ex- 
pelle d mutt be 
thewn in an 

irdictr.ent for 
2 forcibic eu- 
11 5 | 


allegation, her two perſons were appointed 
executors by her will, which was unneceſlary, 
may be rejected as ſurpluſage. 


Rex ver/. Wannop. 


"PON a vols to ſhew cauſe, why an in- 
dictment ſhould not be quaſhed, it ap- 
bd - that the indictment was for a forcible 
entry; and that the premiſes from which the 


expulſion was, were the freehold and inheri- 


tance of the lady of the manor : But it did 


not appear, what eſtate the perſon expelled 
had in the premiſes. 


The rule was made abſolute. 
and by the court Alt appears from the caſe 
of Rex v. ' Darny, Saik. 260. and from an ano- 
nymous cate, 1 Tentr. $9. that an indictment 
for 2 forcible entry is bad, if it do not 
therein 


Derne 
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therein appear what eſtate the perſon expelled 
had in the premiſes: And it is abſolutely ne- 
ceſſary that this ſhould appear; otherwiſe it 
will be uncertain, whether any one of the 
ſtatutes relative to forcible entries does extend 
to the eſtate from which the expulſion was. 
The 5 R. 2. c. 7. the 15 R. 2. c. 2. and the 
8 H. 6. c. 9. do only extend to freehold eſtates; 
and the 21 J. 1. c. 15. does only extend to 
eſtates holden by tenants for years, tenants by 
copy of court roll, and tenants by elegit, 
ſtatute merchant and ſtatute ſtaple. f 


— 


Rex ver/. Boys. 


| jade + demurrer to an indictment, for an ing. 
O refuling to pay the coſts awarded by an ment lies for 
order of ſeſſions upon the diſmiſſion of an ap- not paying 
pea! to a poor's rate, it was objected; that the be colts a- 


charge in the indictment is not poſitive, but 
by way of recital: It being in this manner; 


where:s the Reverend J. S. did appeal, &c. 


this court doth diſiniſs the appeal as being 


warded 


by an 


order of {cfh- 


Ons. 


frivolous, and doth award twenty ſhillings 


coſts, to be paid by the Reverend J. S. to the 


overſeers of the poor of the pariſh of Redburn. 
This objection was over- ruled. 


And by the court—lt was neceſſary to ſet 


out the order of ſeſſions in the indictment, and 


it was proper to ſet it out as it is done in the 


words of the order: But this is ouly matter of 


inducement ; for the offence charged in this 


indictment 1s, that the defendant refuſed to 


pay the coſts awarded, and it is charged poſi- 
tively that he did ref aſc. 
Another 
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Another objection was; that as the 17 G. 
2. c. 38. by which power is given to a court of 


quarter ſeſſions of awarding coſts upon diſ- 


miſſing an appeal to a poor's rate, does only 
impower that court to award coſts, in the 
ſame manner as it is empowered by the 8 & 


9 . z. c. 30. to do, upon diſcharging an 


The court 
will not make 
a rule for the 
inſpecting of 
books, until 
a return is 
made to a 


Mandamus. 


This objection was over-ruled. 


appeal concerning the ſettlement of a poor 


perſon, an indictment will not he in the pre- 
{ent caſe : Inaſmuch as the remedy given by 
the 8 9. 3. c. 30. is in the firſt place a 
diſtreſs and ſale of the goods diſtrained ; and 
if the perſon who refaſes to pay the coſts have 
no goods, he may be committed to priſon for 
the ſpace of twenty days. e 

And by the court The remedies | ay by 
the 8 & 9g V. z. are only given where the 
perſon, who refuſes to pay the coſts, lives 
out of the juriſdiction of the court by which 
they are awarded; and conſequently an in- 
dictment, which is the general method of 


proceeding againſt a perſon guilty of diſobe- 


dience to an order of ſeſſions, will lie. 


Rex ver/. The Juſtices of the Court of 
Quarter Seſſions of the County of Surry. 


A 


fendants to ſhew cauſe, why a Manda- 


mus ſhould not be awarded, directed to the 
juſtices of the court of quarter ſeſſions of the 
county of Surry, for admitting the proſecutor 
to the oilice of clerk of the peace of that 
county, the court was moved on the behalf 

of 


bod, ban, wok 


ws of > A „ by 


ad fn a & 


Rule having been obtained for the de- 


© „K -A 
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of the proſecutor, for a rule to inſpect and 
take copies of the books and records in the 
cuſtody of the perſon who officiated as clerk of 
the peace of that county. 

No rule was made. 

And by the court—If a rule be made to 
ſhew cauſe why an information ſhould not be 


filed, the court will make a rule for the pro- 
ſecutor to inſpec and take copies of books and 


records, as ſoon as the rule to ſhew cauſe is 


made: But if a rule be made to ſhew cauſe 


why a mandamus ſhould not be awarded, the 


court will not make a rule for the proſecutor 


to inſpect and take copies of books and records, 
until the rule is made abſolute, and a return 
is made to the mandamus. 


Rex ver/. Williams. 


PON a motion, for leave to file an in- An informa» 


formation againſt a goaler, it appeared; tion OY 
that the goaler had ſuffered a perſon, com- goaler, for 


mitted upon an attachment for non-payment laffering a 


of coſts, to go at large. 
A rule to ſhew cauſe was refuſed. 
And by the court—The ordinary — 


by an action for the eſcape, is in this caſe 


chen. 


at ere 
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An indit- 
ment will not 
he for a 
breach of 
contract. 


The Venue 
cannot be 
changed in an 
information 
for a falle 

re turn to a 
Atundiinus. 


Rex ver}. Driſſield. 


Uros a rule to ſhew cauſe, why the in- 
dictment ſhould not be quaſhed, it ap- 

cared ; that the indictment was for a cheat, 
in deliv ering a quantity of coals as and for 
two buſhels; whereas the quantity of coals 
delivered was, in fact, no more than one 


buſhel and three pecks. 


The rule was made abſolute. 

And by the court—As there was not in 
this caſe any falſe token, it is nothing more 
than a breach of contract, and conſequently 
an indictment will not lie. 


Rex ver/. Barton. 


ON a rule to ſhew cauſe, why the Fenue 
in an information ſhould not be chang- 
ed, from the county of the town of Notting- 
ham to the county of Nottingham, or to any 
other county, it appeared ; that the informa- 
tion was for a falſe return to a mandamus ; that 
the matter in iſſue was, whether there ought 
to be a common council conſiſting of twenty- 
four perſons in the corporation of Nottingham; 
and that there are not in, the county of the 
town of Nottingbam a ſufficient number of free- 
holders for compoſing a jury, who are not 
burgeſſes of the corporation. 
The rule was diſcharged. 
And 


| \ 
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And by the court—The caſe of The Mayor 
of Orford, Salk. 669. has been mentioned ; 
in which it is ſaid ; that the court inclined to 
change the venue, in an action upon the caſe 
for a falſe return to a mandomus : But that 


caſe, it being a civil action, would not, even 


if the venue had been changed, have been an 
authority in the preſent caſe. 6 

It has been ſaid; that as the information 
is, in the preſent caſe, to try the truth of 2 
return to a mandamus, it is in the nature of a 
civil action: But no caſe has been cited; 
wherein the venue has been changed in an in- 
formation. 

It is ſeldom neceſſary, that the perſons who 
ſerve upon juries in cities, boroughs and towns 


corporate ſhould be freeholders; and it does 
not appear, that only ſuch perſons as are free. 
| Holders can ſerve upon juries in the town of 


Nottingham. 


Rex wer/. Botwright. 


"PON a motion to quaſh an indictment, An indid- 
it appeared; that the indictment was ment will not 


for expoſing to ſale the fleih of a bull, which 
the defendant had killed without having ſirſt 


A rule was made to ſhew cauſe ; which, 


no cauſe being ſhewn, was afterwards made 


abſolute. 


U 2 Rex 


lie for ſelling 
bull beef, as 


l d d for ſteer 
baited it, as and for ſteer beef. beef — 


— 
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Only ſuch 
places in a 
pariſh, as are 
townſhips or 
vills, are en- 
titled to have 
ſeparate over- 


ſeers of the 
poor. 


Rex ot The Juſtices of the County of 


Middleſex. 


"PON a rule to ſhew cauſe, why a man- 
damus ſhould not be awarded, directed 

to the juſtices of the peace of the county of 
Middle, for appointing overſeers of the 
poor for Kentiſh Town, it appeared; that 


Kentiſh Town is the north diviſion of the pariſh | 


of St. Pancras. 

The rule was diſcharged. 

And by Ryder Ch. J.—It has 3 long 
ſettled; that the power given by the 13 & 
14 Ch. 2.c. 12. of appointing ſeparate over- 


ſeers of the poor for a Townſhip or Vill in a 


pariſh, may be exerciſed in other counties, as 
well as in thoſe which are mentioned in that 
ſtatute: But it does not appear, that Kentiſ/h- 


Toꝛon is either a Townſhip or Vill in the pariſh 


of St. Pancras ; and it was holden in the caſe 
of Rex v. The Inhabitants of Welbeck, Mich. 14 
G. 2. that the 13 & 14C. 2. does only extend 
to ſuch places in pariſhes as are Tues or 
Fills. 

| It has been faid; that the pariſh of Se. 


Puncras is very large, and that the diviſion of 


K entifl- Town is large and very populous : But 


neither the largeneſs nor the populouſneſs of | 


a diviſion in 2 pariſh, even if it were a Town- 
/hip or Fill, is a reaſon for the 7 
thereof to have ſeparate overſeers of the 


unleſs it appear, that, by reaſon of the Gs: 
neſs of the pariſh, they have not reaped, 
or cannct rear the benefit of the 43 Eliz. c. 2. 


For 
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For the right of having ſeparate overſeers of 
the poor * a Townſhip or Vill in a pariſh, is 
only given by the 13& 14 Ch. 2. where the 
inhabitants of the Townſhip or Vill, by reaſon 
of the largeneſs of the pariſh, have not reaped 
or cannot reap the benefit of the 43 Eliz. There 
is not the leaſt ground for ſaying, that the in- 
habitants of the diviſion of Kentiſh-Town, if 
it were a Townſhip or Vill, have not reaped, or 
cannot reap the benefit of the 43 Eliz. It does 
on the contrary appear; that from the time 
of making that ſtatute to the preſent time, 
they have conſtantly reaped the benefit thereof. 


Wilmot venſ Butler and Wife. 


UTR a rule to ſhew cauſe, why the wife A wife may 
ſhould not be diſcharged out of cuſtody, be taken in 
it appeared; that ſhe was in cuſtody under a sd 
Capias ad Satisfaciendum, which jiſued upon n. 3 
the judgment in this action. her and her 
* The rule was diſcharged. | huſband. 
And by the court—In the cafe of Pitts v. 
Miller and Wife, Trin. 15 G. 2. in this court, 
it was holden; that if a wife be in cuſtody 
; upon meſne proceſs, which iſſued in an ac- 
| tion againſt her and her huſband, ſhe is enti- 
tled to a diſcharge: But that if the be in cuſ- 


gy v'Y vy. Fry on Yv 


9 * o 0 


i tody under a Capias ad Satigfaciendum, which 
= iſſued upon the judgment in an action againſt 
. her and her huſband, ſhe is not entitled to a 


_ diſcharge; unleſs it appear, that her being in 
cuſtody is the conſequence of ſome fraud or 
colluſion betwixt the plaintift and her huſ- 
; band; for that execution mult always follow 
5 the judgment. In the cafe of Pitts v. Miller 
and Wife, the caſe of Fackſen v. Gabree and 
EO Wife, 1 Ventr. 51. which has been cited and 
relied 
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— 


An amend- 
ment of the 


aſter two 


2 


relied on in the preſent caſe, was cited and 
relied on: But the authority thereof was de- 
nied by the court. In the cafe of Finch and 
wife v. Duddin and wife, Mich. 19 G. 2. in 


this court; and wherein the defendant's wife, 


being in cuſtody, under a Capias ad Satisfaci- 
endum which iflued upon the judgment, a 
motion was made that ſhe might be diſcharg- 
ed: But as it appeared; that endeavours had 
been uſed to take the huſband as well as the 


wife, the court refuſed to make a rule for her 


diſcharge. 


Savery ver/. Serle. 


1 PON a rule to ſhew cauſe, why the plain- 


tiff ſhould not have leave to amend his 
declaration, by itriking out the word Middle- 


terms, the ſex, and inſerting the word Devonſbire, it ap- 


conſequence 


peared ; that the declaration was of Hilar 


of which was term laſt ; that the defendant had pleaded ; 


changing the 
Venue. 


and that the conſequence of the amendment 
would be changing the Venue from Middleſex 
to Devonſhire. 


Ryder Ch. J. Wright J. and Fofter J. being of 
opinion, that leave ought to be given to 


amend, the rule was made abſolute. 
And by Ryder J.— It has been long ſettled ; 
that the venue cannot be changed in a direct 


way, after the defendant has pleaded : But 
the court has of late years frequently permit- 
ted this to be done in an oblique way by 


amendment. 
Deniſon J. was of opinion; that leave ought 
not to be given to 2mend. 
And 
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And by him— The amendment in the pre- 
ſent caſe will amount to the adding of a new 
count, which, according to the ſettled prac- 
tice of the court, cannot be done after two 
terms. | 


Holt on the Demiſe of Simpſon ver. 
_ Ward. 


98 a rule to ſhew cauſe, why the ap- 


pearance of Ward the tenant ſhould not 
be ſet aſide, it appeared; that Sir Harry 
Sling ſby, landlord of the premiffes in queſtion, 
had obtained the common rule to appear, and 
be made defendant with Ward, in cafe he 
ſhould appear; that Ward did not appear; 


that Sir Harry did appear; that iflue was . 


Joined, and the cauſe carried down to the aſſi- 
zes in order to be tried; that at the aſſizes 


cannot appear 
to a declara- 
tion in an ac - 
tion of eject- 
ment, after 
the time al- 
lowed for his 
appearance is 


an agreement was entered into, for paying off 


the money due upon a mortgage by inſtal- 
ments; that in conſequence of this agree- 
ment the cauſe was not tried; and that after 


all this had pafled Ward entered an appearance. 


Wright J. was of opinion; that the tenant 


may enter an appearance to a declaration in 


an action of ejectment, at any time before 
judgment is figned againſt the caſual ejector. 


Ryder Ch. J. Deniſon J. and Fofter J. were 


of opinion ; that although judgment be not 
ſigned againſt the caſual ejector, the tenant 


is precluded from appearing to a declaration 
in an action of ejectment, unleſs he do appear 


before the time allowed to appear in is elapſed: 
The rule made upon the motion for judgment 


againſt the caſual eictor being; that in caſe 


the 
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Anindictment 
will not lie, 
for not mak - 
ing a new 
Poor's rate 
rſuant to an 
order of ſeſſi- 
ons. 


the tenant do not appear, within the time 
therein allowed for his appearance, judgment 


may be ſigned againſt the caſual ejector. 


The rule was made abſolute. 


Rex verſ. Chatley and Another. 


TPON a rule to ſhew cauſe, why an in- 
e diatment ſhould not be quaſhed, it ap- 
peared ; that the defendants were overſeers of 


the poor of a pariſh, and that the indictment 


was for diſobedience to an order of ſeſſions ; 
by which they were required to make a new 


Poor's rate for the pariſh. 


The rule was made abſolute. 
And by the court—Although the court of 


quarter ſeſſions, in caſe it ſhall be neceſſary, 


upon an appeal to a Poor's rate, to quaſh the 


whole rate, are required by the 17 G. 2. c. 38. 
par. 6. to order the Church-wardens and over- 


ſeers of the poor to make a new rate, and they 


are thereby required to make the ſame: Yet 


an indictment will not he for diſobedience to 
an order of ſeſſions for making a new rate; 
another remedy being given by par. 14. of 
the ſame ſtatute; namely, that if any over- 
<« ſer of the poor of any pariſh, townſhip 


or place, ſhall neglect or refuſe to obey the 


orders and directions of this act, or any of | 
them, where no penalty is before provided 


* by this act, every ſuch overſeer ſhall for 


„ every ſuch offence, on oath made thereof 


% within two calendar months before two 
„ juſtices of the peace, forfeit for the uſe of 
* the poor of ſuch pariſh, townſhip or place, 
* a ſum nat exceeding five pounds, nor leſs 


e than twenty ſhillings, to be levied by diſtreſs 


4 and 


: ae. ed a. af a. 
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and ſale of the offender's goods, by war- 
<« rant from ſuch juſtices; which ſum ſhall 
de paid to ſome Churchwarden or overſeer 
«© of ſuch pariſh, townſhip or place, for the 
„ purpoſes aforeſaid.” 


Pilkington ver}. Hamlin. 


N a rule to ſhew cauſe, why the ve- The Panne 
nue ſhould not be changed, it appeared; gught not to 
that the plaintiff was an attorney of this be changed, in 


court. — — 
The rule was diſcharged. — - 42 
And by the court—The caſe of Biſe v. Har- nc of 


court, Carth. 126. has been cited; wherein it which he is an 
was ſaid by Dolben J. that he remembered a attorney. 
caſe, in which the venue was changed, altho* 
the plaintiff was an attorney: But the opinion 
of the other juſtices in that caſe was; that the 
venue ought not to be changed in ſuch cafe 
upon the common affidavit. 
It is the part of the privilege of an attorney; 
that, if he bring an action in the court of 
which he is an attorney, the venue ought not 
to be changed ; and the court will not deprive 
him of this part of his privilege, unleſs there 
is ſome very particular and ſtrong reaſon for 
doing it. 


— o Sic 


1 Anonymous. 
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A plaintiff, 
at whoſe ſuit 
a defendant 


has been ta- 


ken in execu- 
tion, may re- 
move him in- 
to the cuſto- 
dy of the 


Anonymous. 


'PON a rule to ſhew cauſe, why the de- 
fendant ſhould not be remanded to the 
cuſtody of a ſheriff, it appeared; that after 


the defendant was in the cuſtody of the ſhe- 
riff, under a writ of Capias ad Satisfaciendum, 


the plaintiff removed him by a Habeas Corpus 
into the cuſtody of the marſhall. 
The rule was diſcharged. 
And by the court—A plaintiff in this court, 


at whoſe ſuit a defendant has been taken in cx- 


_ ecution, may, if he pleaſe, remove the defen- 


Proceedings 


ought not to 
be fct aſide 
after the ver- 
dict, on ac- 
count of 2 
mittake in the. 
copy of thr 
declarauon. 


dant into the cuſtody of the marſhall. 
Fox ver/. Cope. 


ION a rule to ſhew cauſe, why the pro- 
ceedings ſhould not be ſet aſide for ir- 
regularity, it appeared; that in the copy of 
the declaration delivered, there was the word 
Landen where the word Middlcj/cx ought to 


have been: But it like wiſe appeared; that the 


record of Nift Prius was right; that the cauſe 
had been tried; and that there was a verdict 
for the plaintiff. | 

The rule was diſcharged. 

And by the court—As the record of Ny 
Prius is right, it would be very improper, for 


the court to ſet aſide the proceedings, in a | 
cauſe after the merits have been tried, on ac- | 


count of a miitake in any part of the plead- 
ings whilſt they were in paper. 


Anonymous. 
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Anonymous. 


3 


action. 


PON a motion for a trial at bar, it ap- , uial ar ba: 
peared; that iſſue was not joined in the i, not to be 
granted before 


The court refuſed to make a rule to ſhew ifſue is joined. 


cauſe. — . 
And by Ryder Ch. J.—It is contrary to the 


practice of the court, to grant a trial at bar in 


any action before iſſue is joined, except in an 


action of ejectment; in which, as iſſue is very 


ſeldom joined till the term is over, it would 
in the general be too late to apply for a trial at 
bar after it is joined. _ 


X 2 Michaelmas 
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Michaelmas Term, 


28 Geo. 2. 1754. 


Sir Dudley Ryder, Chief Fuſtice. 


Sir Martin Wright, 
Sir Thomas Deniſon, FJuſtices. 
Sir Michael Foſter, 


Harriſon, Chamberlain of the City of 
London, ver/. Alexander. 


A writ of F 
. IS action being brought in the court 


warded, al- 
though a writ defendant, who was an attorney of this court, 


of Superſedeas ſued out a writ of Privilege. 

to a writof The plaintiff, upon being ſerved with this 

+ gas writ, obtained a rule to ſthew cauſe, why a 

* writ of Superſedeas ſhould not be awarded: 
and why a writ of Preceden. le ſhould not be 
awarded. 


The 


of the mayor ot the city of Londen, the- 


my — >. vn = a ty ba, & 
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The court refuſed to award a writ of /uper- 


fſedeas. A writ of procedendo was awarded: 
But it was by the expreſs order of the court 
inſerted in the rule for awarding the writ of 
procedendo, that this writ is to be without pre- 


judice to the defendant's pleading his privi- 


lege in the court below. - 
And by the court—lf a writ of ſuperſedeas 
| ſhould be awarded, which would be a deter- 


mination of this court, that the defendant is 


not entitled to 8 ; and the court below 
ſhould, upon the defendant's pleading privi- 


lege, determine that he is entitled to privi- 


lege, or any other court upon an appeal from 


that court ſhould ſo determine, there would 


be a claſhing of determinations 
On the other hand, if this court ſhould re- 
fuſe to award a writ of procedendo, it would be 
a determination of this court that the defen- 
dant is entitled to privilege; and as this de- 
termination, it being upon a motion, muſt 
be final, the plaintiff would be thereby pre- 


_ cluded, from having the opinion of any other 


court upon the queſtion of privilege, which, 
it being a queſtion of very extenſive conſe- 
quence, ought to be determined in the moſt 
ſolemn manner. It is however proper, to 


have it inſerted in the rule for awarding the 


writ of procedendo, that this writ is to be with- 
out prejudice to the defendant's pleading his 
privilege in the court below; leſt there ſhould 
be an apprehenſion, that this court has de- 
termined any thing as to the queſtion of 
privilege. 


Emmerſon 
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Emmerſon and Wife ver. Cavendiſh, 
Vicar General to the Biſhop of 
Durham. n 


Tro a rule to ſhew cauſe, why a prohi- 
dition ſhould not be awarded to the 
conſiſtory court of the Biſuap of Durham, it 


appeared; that the reſidence of the defendant 


in the cauſe in the conſiſtory court was out of 
the juriſdiction of that court; namely, in 
Scotland. 

The rule was made abſolute. 


Rex vez/. Rollo. 


Dr. to ſhew cauſe, why an in- 


dictment ſhould not be quaſhed, the 
charge in the indictment appeared to be; that 
the defendant did unlawfully and with force 
and arms enter the dwelling-houſe of the pro- 
ſecutor ; and did indecently, unlawfully, in- 
jurioutly and impudently piſs upon the floor 


of a certain room in the ſaid dwelling-houſe, 
in which the wife of the proſecutor and the 


wife of J. S. were perſonally preſent ; and 


that the defendant had pleaded to the indict- 


ment. 

The rule was diſcha 

And by the court—It has been ſaid; that 
this rule ought to be diſcharged, becauſe the 
defendant had pleaded to the indictment be- 
fore the motion was made to quaſh it : But 
this 1s no reaſon for diſcharging the rule; it 
not being an objection to the quaſhing of an 
indictment, that the defendant has pleaded 
thereto. 


It 
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It has been ſaid; that an indictment will 
not lie for what was done by the defendant. 
If it were neceſſary for the court to give any 
opinion as to this, the opinion would proba- 


bly be; that what the defendant did was con- 


tra bonos mores, and conſequently that an in- 
dictment will lie: But however that may be, 
the preſent is by no means a caſe, in which 
the court ought to exerciſe its diſcretionary 
power of quathing an indictment. 


Rex verſ. Aſhton. 


HO a rule to ſhew cauſe, why a man- 
damus ſhould not be awarded for reſtor- 
ing the detendant to the office of pariſh clerk, 


it appeared; that the defendant was appointed 
to the office by the parton. 


The rule was made abſolute. 


And by Ryder Ch. J.—It has been faid; 


A Mandames 
awarded, for 
reſtoring a 
perſon to the 
office of pa- 


riſh clerk. 


that as the defendant was appointed to the 


office by the parſon, his right thereto is an 


eccleſiaſtical right; and conſequently, that he 


is not entitled to a mandamus, which is a tem- 
poral remedy for reſtoring him to the office : 
But as a pariſh clerk, whether appointe 

the parſon or elected by the pariſhioners, has 
a freehold in his office, he ought not to be 
removed therefrom without good cauſe ; and 


it is by no means proper to determine upon a 
motion, whether the perſon, who has been 


removed from the office of pariſh clerk, was 


removed for good cauſe. 


Denifen J. inclined to be of opinion; that 


the right to the office of pariſh clerk is a tem- 
poral rigùit. 


Taler 
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An abſolute 
rule for a 
mandamus to 
juſtices of the 
peace to al- 
low a poor's 


Special bail 


is not always 
neceſſary, in 
an action of 

debt upon a 

judgment. 


—— — 


_ Fofter J. was clearly of opinion, that the 
right to the office of pariſh clerk is a temporal 
right ; and he added, that a pariſh clerk, al- 
though he were appointed to the office by the 
parſon, is a ſervant to the pariſhioners. 


Rex ver/. Fiſher and Others Juſtices of the 
Peace for the County of Berks. 


PON a motion, for a mandamus to the 


peared; that the rate was r 
and that the defendants had refuſed to allow it. 
The court had at firſt ſome doubt, whether 


there ought not to be a rule to ſhew cauſe : 


But after a little conſideration, an abſolute 
rule was made. 


And by Ryder Ch. J.—It is not proper to 
make a rule to ſhew cauſe in this caſe ; be- 
cauſe, while the rule is depending, the poor 


may ſuffer; no overſeer of the poor being 
obliged to diſburſe money, until he has ob- 
taincd a rate for collecting it. 


Bowen ver}. Barnett. 


PON a rule to ſhew cauſe, why there 
ſhould not be ſpecial bail in an action of 
debt upon judgment, it appeared; that one 
of the ſpecial bail in the original action had 
abſconded; and that the other was become 
inſolvent. | 
The rule was diſcharged. 


And © 


| defendants to allow a poor's rate, it ap= 
egularly made; 
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And by the court—lt has been frequently 
holden ; that if there was ſpecial bail in the 
original action, and the plaintiff in that action 
bring an action of debt upon the judgment 


therein obtained, he is not entitled to tpecial 


bail in the latter "abies. As there is a degree 
of vexation in bringing an action of debt 


upon a judgment, ſuch an action ought not 


to be favoured. 


Rex ver. Hood. 


"PON a motion to quaſh an indictment, An indi- 
the charge in the indictment appeared meat, for 


to be; that the defendant did unlawtully and 
injuriouſly knock violently at the outer door 
of the proſecutor's dwelling-houfe for the 
ſpace of two hours together ; whereby the 


knocking vio- 
lently at the 
duor of a 
houſe, ought 
not ro be 


| family of the proſecutor was greatly diſturbed; quaſhee. 


and the proſecutor's wife was ſo much fright- 
ed, that ihe miſcarried ſoon after. 

The court refuſed to make a rule to ſhew 
cauſe. Zi 
And by Ryder Ch. J. It has been ſaid; that 
as there is not a charge of a forcible entry, 
the proper remedy of the proſecutor is an ac- 
tion of treſpaſs : But it is ſuſficient to ſay, 
without giving any opinion as to the goodneſs 


of the indictment, that it would be very im- 


proper for the court to exerciſe its diſcretiona- 
ry power of quaſhing an indictment, in a caſe 
wherein the Knocking at the door of a dwell- 
ing-houſe was fo violent, ſo long continued, 
aud followed with ſuch confequences as it was 
in the preſent caſe. 


Y Pantſune* 


162 


Michaelmas Term 28 Geo. 2. 1754. 


The plaintiff, 
in an action 
for maliciouſ- 
ly proſecuting 
an action, 
mutt ſhew that 
the former 
action is de- 
te rm ined in 


his favour. 


Pantſune ver. Marſhall. 


N an action, for the malicious proſecution 

of an action, the plaintiff declared; that 
the defendant levied a plaint againſt him in 
the court of Newca/tic vpon Tyne; that in or- 
der to hold the plaintiff to ſpecial bail, the 
defendant made an affidavit, that the plaintiff 
was indebted to him in the ſum of two hun- 
dred pounds, whereas the plaintiff was not in 
fact indebted to the defendant in the ſum of 


two hundred pounds, nor in any other fum 


of money; that upon this affidavit the plain- 


tiff was arreſted, and for want of putting in 


ſpecial bail was confined in goal; and that 


atter being ſome time confined, he was dif- 


charged without putting in ſpecial bail; be- 


demanding of ipecial bail was malicious; for 


cauſe he was not bound, either by the law of 


the land, or by the cuſtom of the court of 


Newcajtle, to put in ſpecial bail. 

Upon a demurrer to this declaration, the 
queſtion was, Whether it was neceſlary for 
the plaintiff to alledge, that the action in the 
court of Newca/tle was determined in his fa- 


vour, before the preſent action was brought? 
It was holden, that this ought to have been 


alledged. 


And by Deniſon J.—It is a ſettled point; 


that if an action be brought for maliciouſly 
proſecuting an indictment, the plaintiff mutt 
alledge, that he was acquitted before the ac- 


tion was brought. 


[t is alledged in the preſent caſe, that the 
plaintiff wa, dilcharged without putting in 
ſpecial bail: But it does not follow, that the 


the 
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and not for want of a ſuſſicient debt to hold 
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the diſcharge might be by reaſon of ſome de- 
fect in the atlidavit for holding to ſpecial bail, 


thereto. In the cate of Skinner v. Gunton and 
Others, 1 Saund. 228. it is ſaid ; that although 
the want of alledging, in an action like the 
preſent, that the former action was determin- 
ed in favour of the plaintiff, either by a non- 
ſuit, diſcontinuance or verdict, would be 
cured by a verdict, 1t 15 bad upon a demurrer. 
In the caſe of Reyneld; v. Reynolds, Mich. 22. 
G. 2. in this court, the authority of the caſe 


of Skinner v. Gunton and Otbe ers, was recog- 


nized; and it was ſaid in the latter caſe, that 


actions for malicious proſecutions ought not 
to be encouraged. 


Rex verſ. Davis. 


= a motion in arreſt of judgment in An indit- 

an indictment, it i; that the mentwill lie 

defendant was an overſeer of the poor; aud 3 -— A 

that the charge in the indictment was, that be 

he refuſed to receive a Payper, who was re- a Buber, re- 

moved by an order of two juſtices of the peace. moved by an 
The rule was diſcharged. order of _ 
And by Ryder Ch. J.—It has been faid ; et „ 

that as the offence of an overſeer of the poor, y 

in not receiving a Pauper removed by an or- 

der of two juſtice of the peace, is a new of- 

tence created by the 3 *7 4W. & M. c. 11. 


an indictment will not lie, another remedy 


7 being given by that ftitute; namely, © that 


it any overſcer of the poor ſhall refuſe to 
receive a perſon, removed by warrant of 
two juitices of the peace from one county, 
city, or town corporate to another, he ſhall 
forfeit the ſum of five pounds, to the uſe 
1 2 | * 
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& of the poor of the pariſh from which the 


6 ſaid perſon was removed, to be levicd by 


& diſtrefs and ſalc of the offender” s goods, by 
« warraut under the hand and feal of anv 
« jultice of the peace of the county, city Gr 
& town corporate, to which the ſaid perton 


© Was Temwoved; and for want of ſufficient 


" _— the ſaid juſtice ſhall commit the 
* oftender to the common goal, there to re- 
* main without bail or mainprize for the 
ſfſpace of forty days.” 


We are of opinion; that, as a power of 


removing + perton hLely to become chargea- 
ble to a puith is given to two juſtices of the 


pace, by the 13 2 14 C. 2. c. 12. the not re- 


ceiving of 2 E on, reino ca by an order of 


{WO juſtices oi tne peace, is an offence againſt 


that ſtatute, and coulcquently an indictment 


will tic. But if this were a new oftence, creat- 


ulby the, AH. M. c. 11. yet an indict- 
ment v ill. in our opinion lie, in caſe the 
removal was to a place within the juriſdiction 
of the juſtices by whom the order of removal 
was made, the remedy by the latter ſtatute 
being only 27 wen, V he re the removal was to 
place out ef their nurticiiction. It does not 


2 pp car fro the Indi ment in the prefer t caſe, 


tt the rene . „Was to a place out of the 3 0. 
Lit eto of t. jnftber⸗ by W hom the crder 
V2 niade Ale i int enam e. how neccila. 
rv, the count would in ue; 
Safe" that it G5 to i 
dictidn. 


dort Of the verdict 
binde Viikin their ju— 


Hen 


5 


5 


— 
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Rex very. | Read. 


IITrON arvle to ſhew cauſe, why the judg- A judgment 
ment in an information in the nature ſigned pend- 
of a quo warranis ſhould not be ſet aſide with ing a judge's 
coſts, for irrcgularity, it appeared; that a 1 
copy of the replication was delivered, during 
the laſt vacation after nine of the clock in an 
evening; that no rule to rejoin was given; 
that a ſummons, for the proſecutor's clerk in 
court to ſhew cauie, why the defendant 
ſhould not have further time to rejoin, was 
iſſued by Deniſan J. that the clerks in court of 
both parties did attend upon this ſummons; 
that ſome doubt ariſing, as to the giving of 
further time to rejoin, Deniſen J. who was 
going out of town, recommended it to both 
the clerks in court to attend the chief juſtice, 
which both, as he apprehended, did conſent 
to do; and that before any thing further was 
done, the proſecutor's clerk in court ſigned 
judgment. py 
The rule was made abſolute. 
And by the court—It has been ſaid; that 
the delivery of the copy of the replication 
after nine of the clock in an evening was irre- 
gular ; and that a rule to rejoin ought to have 
been given: But, as it appears from the maſ- 
ter's report, that, by the practice of the crown 
officc, a copy of a replication may be deliver- 
ed after nine of the clock in an evening; and 
that when a copy of a replication is delivered 
in the time of vacation, it is not neceſſary tu 
give a rule to rejoin, there is no reaſon to ſet 
aſide the judgment on either of theſe account!. 
J; 
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Execution 
cannot be ta- 
ken out, after 
the allowance 


cf a urit of 
error coram 
vais, vithout 
leaxe of the 


court. 


It has been ſaid ; that it is not irregular to 
ſign judgment, pending the ſummons of a 


judge; and it is in the general true, that the 


ſummons of a judge does not ſtay any pro— 
ceeding: Yet the judgment ought, in the 
preſent caſe, to be ſet aſide, and with coſts; 
becauſe, upon conſidering all the circumſtan- 
ces of the caſe, we are of opinion, that the 
ſigning of it was exceedingly improper. 


Ribout ver/. Wheeler. 


ON a rule to ſhew cauſe, why a writ of 
Fieri Facias ſhould not be ſet aſide, and 
why the money levied thereupon ſhould not 
be reſtored, it appeared; that a writ of error 
coram v abis had been brought upon a judgment 


and allowed; that the plaintiff's attorney had 


deen ſerved with the notice of the allowance, 


before the writ of Ficri Facias was ſued out; 


that the writ of error was not determined; 


and that the writ of Ficri Facias was ſued out 


without leave of the court. 

The rule was made abſolute. 

And by Deniſon J. ¶ Ryder Ch. J. and Wright 
J. being abſent)——Before a writ of error 
coram ©»obis, it not being a writ of right, is al- 


lowed ; there muſt be an affidavit of ſome er- 
ror in fact, by which, in cafe the fact to be 
aſſigned for error is true, the plaintiff's right 


of action will be deſtroyed. A writ of error 


cram wbis is not a ſuperſedeas in in itſelf : But 
aithough it be not, execution cannot be taken 


out upon the judgment whilſt it is depending 
without leave of the court. It would be very 
unreaſonable, that it ſhould be in the power 


of 


. 
. 


o 


he — 
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of the plaintiff, to take out execution upon 
the judgment without leave of the court, 
whilſt a queſtion is depending concerning a 
fact, by which, if it be true, the plaintitl's 
right of action will be deſtroyed. 


Rex verſ. Brookes. 


N a role to ſhew cauſe, why judgment 
ſhould not be arreſted in an indictment, 

the charge in the indictment appeared to be; 
that the defendant dug two gripps or ditches 
in a certain paſſage or common tootway ; one 


Tr is not al- 
ways neceſſary 
to ſet out the 
length of the 
nuſance, in an 
indictment for 


of which was in depth ſix feet, and in width a nuſance. 


twelve feet ; the other in depth ſix feet, and 
in width thirteen feet ; - to the nufance of all 


the king's ſubjects. 


The rule was diſcharged. 

And by Deniſen J. (Ryder Ch. J. and 
Wright J. being abſent)—lt has been ſaid; 
that the paſſage or footway is not alledged to 
have been a paſſage or footway, from time 


whereof the memory of man is not to the 


contrary : But we are of opinion, that it was 


not neceſſary to alledge this; for a highway 


may have become fo, by a dedication of a 


right of paſſage therein to the uſe of the pub- 
lick, within time of memory; and it is cer- 


tain, that many ſtreets in the city of H- 
minſter have become highw aus, within time 
of memory. 

It has been ſaid; that the foot way or paſſage 
is not alledged to be a common way 1o7 all 
the king's ſubjects; and that an indictment 
will not lie for a nuſance in a way, unleſs the 
way be common tor all the king's ſubjects : 
But the gripps or ditches in the footway or 


Pallas ze 


— 8 — — — 
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paſſage are alledged, to be to the nuſance of 
all the king's ſubjects; which in Thrower's 
caſe, 1 Ventr. 208. was holden to be a ſufh- 
cient allegation, that the way, wherein the 
nuſance was alledged to be, was a common 
way for all the king's ſubjects. 

| It was likewiſe faid ; that the length of the 
nufance is not ſet out; and it was added; 
that this ought always to be ſet out in an in- 
dictment for a nuſance in a way, for that 


otherwiſe the court, in caſe there be a con- 
viction, cannot judge what fine ought to be 


{et. 


Deniſon ]. inclined to be of opinion, that 


the length orf the nuſance ought always to be 


ſet out in an indictment for a nufance in a way; 


not for the fake of enabling the court to ſet a 


proper fine ; but that the defendant may the 
better know how to prepare for his defence. 


Fsfter J. inciined to be of opinion; that it 
is not always neceſſary to ſet out the length 
of the nuſance in an indictment for a nuſance 
in a way. 

After taking time to conſider, the two 


juſtices concurred in opinion; that it was not 


in the preſent caſe neceſlary to ſet out the 
zength of the nuſance. 

And by Deniſan J.— The gripps or ditches 
might, in the preſent cafe, be dug quite acroſs 
the foot way or paſlage; in which cafe the nu- 


ſance would entirely conſiſt in the depth and 
width of the gripps or ditches; and the court 


ought, after a verdict of guilty, to intend that 
this was the caſc. 


Rex 


— —— 


— 
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Rex vc. Burgeſs. 


FF an indictment, for obſtructing a certain 
highway through Richmond Park, there 
| was only one count, in which it was alledged, 
that all the king's ſubjects have a right of paſſ- 
ing on foot, on horſeback, and in carriages, 
in and through the faid highway. 
Upon the trial at bar of an ĩſſue joined upon 


foot in and through the ſaid highway was 


indictment for a footu ay only, the direction 
of the court to the jury was, that they ought 
to find the defendant not guilty, and a ver- 
dict of not guilty was found. 7 


Rex ver/. Bennet. 


PON a rule to ſhew cauſe why the defen- 
dant, who was an attorney, ſhould not 

pay his client the ſum of nineteen pounds, to- 
gether with the colts of this application, it 
appeared; that J. S. was arreſted at the ſuit 
of his client for the ſum of ninetcen pounds, 
and was in cuſtody; that the defendant had 
taken a ſecurity from J. S. to his client for 


that ſum, and diſcharged him out of cuſtody; 


and that the defendant, at the time of taking 
the ſecurity, knew it to be worth nothing. 
The rule was made abtolure. 
And by Ry:r Ch. J.—it is highly reaſona- 
ble, that an attoraey who has n:ithchaved in 
fo groſs a manner, mould make a fatisfuction 
to his client. 


the plea of not guilty, a right of paſſing on 


proved: But as there was not a count in the 


2 Rex 


A defendant 
cannot be 
found guilty 
of obſtructing 
a footuay, un- 
leſs the ob- 
ſtruction of a 
footway only 
be charged in 
the indict- 
ment. 


An attorney 
compelled to 
pay the money 
due upon 4 
bad ſccurity 
taken by him 
for his client. 
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4 
It 15 not ne- 
cetlary that 


an indonture, 
if the money 
given with an 
appreniucy as 
only 115 ches, 
ſnould be 
ſtamped. 


Rex v The Inhabitants of Yarmouth. 


N an order of ſeſſions it was ſtated; that 


the Pauper ſerved an apprenticeſhip in the 


pariſh of Tarmouth, under an indenture in 
which the conſideration money mentioned 
was ſixpence; and that the indenture was not 
ſtamped as is directed by the 8 Ann. c. , 

The queſtion was, Whether the Pauper 
gained a ſettlement in the pariſh of Tar- 
niauth? 

It was holden that he did. 

And by Ryder Ch. J. 
upon the conſideration money mentioned in 
this indenture, was only three-fitths of a far- 
thing there is no coin ſmall enough to pay it 
in; and couiequently the indenture could not 
be ſtamped as 1s directed by the 8 Ann. c. 9. In 
the caſe of Baxtcr v. Fairlam, Eaſt. 19 G. 2. 
in this court, it was holden, than an inden- 
ture of a prenticeſhip, in which the money 
given wh 
pence, was not void for want of being ſtamp- 
ed as is directed by the 8 Ann. c. g. for that 


every ſuch cafe falls under the maxim, de mi- 


nimis non curat Lex. 


Rex 


4A —_—— 4 N 


As the duty due 


the apprentice appeared to be ſix- 


— ——— 


Michaelmas ferm 28 Geo. 2. 1754. 


171 


Rex ver. The Inhabitants of Lechlade. 


N an order of ſeſſions it was ſtated ; that 
the Pauper was the fon of a man, who to- 
gether with his wife came to reſide unter a 
certiſicate in the pariſh of Lechlade ; that he 
was born in that parith after his father came 
to reſide under the certificate ; and that he 
was hired as a ſervant for a year in that pa- 
T1h ; and that he ſerved the year. 
The queſtion was, Whether the Panper gain- 
ed a ſettlement in the parith of IJ. echlade? 
It was holden that he did not. 
And by Ryder Ch. J.—lt has been fab ; 
that the 9 and 10 IV. 3. c. 11. by which it is 
enacted, © that no perſon whatſoever, who 
4 ſhall come into any pariſh by a certificate, 
% ſhall be adjudged by any act whatſoever to 
have procured a legal ſettlement, unleſs he 
„ ſhall, b:na fide, tak ea tenement of the va- 
ue of ten pounds, or ſhall execute ſome 
* annual office in ſuch pariſh, being legally 
placed in ſuch office,” does not extend to 
the prefent caſe; becauſe the Pauper did not 
come into the pariſh of Lechlade by a certifi- 
cate. If the preſent were a new cafe, we 
mould be of opinion; that as the Pauper was 
born whilſt his father reſided in the pariſh of 
Lechlade under a certificate, he is within the 


meaning of that ſtatute, although he be not 
within the letter: But it is not a new caſe. 


In the caſe of Rex v. The Inhabitants of Sher- 
barne, Eat. 15 G. 2. it was holden; that the 
ſon of a certificate man, born in a pariſh 
whilſt his father reſided therein under a certi- 
licate, did not gain a ſettlement by a hiring 
for a year, and ſerv] ing the year in that pariſh. 

£2 Iourville 


A ſon, been 
in a pariſh 
after his fa- 
ther came to 
reſide under 
4 certiſicate 


cannot gain a 


ſettlement by 
a hiring and 
ſervice in 


that pariſh. 


* lt 
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A new repli- 
cation may be 
aticr two 


Coſts ordered 
to be Pat by 
the attor1y 


Tourville ver. Pony. 


J a rule to ſhew cauſe, why the plain- 
tiff ſhould not withdraw his replication 
and reply again, it appeared; that the repli- 
cation intended to be withdrawn was of Ea 
ter term laſt; and that iſſue was Joined 1 in the 
cauſe. 
The rule was made abſolute. 3 
And by the court—lt has been ſaid; that a 
new count cannot be added after two terms; 
and it is inferred, that therefore a new repli- 
cation ought not to be allowed after two 
terms : But there is a wide difference betwixt 
the two things; adding a new count is for a 
new cauſe of aclion; ; whereas a new replica- 
tion is in the nature of an amendment, for 
the making of which no time is limited. 


Mordecai veg. Solomon. 


Tie a rule to ſhew cauſe, why the plain- 

till's attorney ſhould not pay the coſts 
of a judgment of Nonproſi, and the coſts of 
the preſent application, it appeared; that the 
plaintiff's brother had frequently employed 
the attorney, aud always paid him well; that 
the plaintiff's brother had undertaken to pay 
the attorney in this cauſe, but that he did not 
bring ſome money applied for by the attor- 
ney ; that judgment of Novpro/s was ſigned 
for making up the uſue ; and that the plaintiff 
was in priton tor not paying tae colts of the 
judgment. 


The 


— 
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The rule was made abſolute. 

And by the court When an attorney has 
commenced a ſuit upon the credit of a client, he 
ought to proceed in it, although the client 
do not bring him money every time he applies 
for it. 

Beſides making the rule abſolute, it was 
thrown out by the court, that it would be 
proper for the attorney to take care, that the 


plaintiff ſhould be immediately diſcharged out 


of priſon. 


— 
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Hilary Term, 
28 Geo. 2. 1755. 


Sir Dudley Ryder, Chief Juſticr. 


Sir Martin Wright, 
Sir Thomas Deniſon, | 
Sir Michael Foſter, 2 nftices. 
Sir J. Eardley Wilmot, | 


EMORANDUM. Towards the latter 
end of this term, Sir 7% Eardley Wit 
mot took his feat as one of the juſtices of this 
court, in the room of Sir Martin Hi, wie 
had ſurrendered his patent. 


Rex ver. Stirling. 


3 ITE return to a mandamus directed to 
4 the defendant, for reſtoring %% Ha 
holden to be to the office of pariſh clerk, was; that the 


bad, by rea- Oflice of pariſh clerk being at a certain time 


fon of its be- 


Vacant, and the defendant, to whom it be— 
ing uncertain. 


longed 45 vicar to appoint thereto, not beinz 
at that time able to find a perſon proper for 


the 
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the oſſice, did appoint ol ph Hall thereto, 
until he ſhould be able to find a proper per- 
ſon; that Hall was no otherwiſe appointed; 

that he was never admitted, or licenſed, as 
pariſh clerk by the ordinary ; that the defen- 
dant having ſince found a perſon proper for 
the office, he had removed Hall, and appoint- 
ed that perſon thereto; and that therefore he 


could not reſtore Hall to the office of pariſh | 


clerk. 

The return was holden to be bad ; ; and a 
peremptory mandamus was awarded. 

And by Ryder Ch. ].—As the oflice of ork 
clerk is prima facie an office of life, Hall did 


by the appointment acquire a freehold in the 


oflice, unleſs the defendant had a power of 
_ appointing thereto during pleaſure; and it 
does not appear, that the defendant had ſuch 
a power. It is the duty of the perſon, to 


whom a mandamus ĩs directed to obey the writ, 


or to return a cauſe for not obeying it in ſuch 
preciſe terms, that the truth thereof may be 
tried in an action for a falſe return; or that, 
if the truth of the cauſe returned be admitted, 
the court may be able to judge of the good- 
neſs thereof: Whereas the cauſe returned in 
the preſent caſeis ſo uncertain, that the truth 
thereof cannot be tricd in an action for a falſe 
return; nor can the court, in cafe the cauſe 
returned be true, judge of its goodneſs. 
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A conviction 
for a forcible 


entry quaſhed. 


The ordinary 
may grant a 
faculty for 

_ erecting a gal- 
lery in a cha- 
© ns 


Rex ver/. Hord. 


'PON a rule to ſhew cauſe, why a con- 
viction for a forcible entry ſhould not 

be quaſhed, it appeared; that a fine was ſet 
upon the perſon convicted : But there was no 
adjudication, that he ſhall be committed until 


the ſine is paid. 


The rule was made abſolute. _ 
And by the court—There ought to be a 
adjudication, that the perſon, upon whom a 
fine is in ſuch caſe ſet, ſhall be committed un- 

til the fine is paid. 


 Pawſon wver/. Scott. 


F TPON a rule to ſhew cauſe, why a writ 

of prohibition ſhould not be awarded to 
an eccleſiaſtical court, it appeared ; that un- 
der the 2 G. 2. c. 16. which is declared to be 


2 public ſtatute, a chapel had been built in the 
town of Leeds; that a power was given by 


that ſtatute to the curate of the chapel, of ſell- 


ing the inheritance in the pews in the chapel; 


that Patz/on had purchaſed one of the pews 


of Scott the curate ; that Scott, upon a ſuggeſ- 


tion that more pews were wanted in the cha- 


pel, had inſtituted a ſuit in the eccleſiaſtical 


court for a faculty to erccta gallery ; that the 
granting of the faculty was oppoſed by Pau- 
fon, who ſuggeſted, that the erection of the 
gallery would be detrimental to his pew, by 
preventing, in ſome degree, the acceſs of 
light and air thereto ; and that there was a ſen- 
tence for the faculty. 

One 


my — K Ay - ay _. 
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One queſtion was, W hether it be not too 
late to apply in any caſe, after the ſenteice of 
an eccleſiaſtical court, for a prohibition ? 

It was holden that 1t is not. 

And by Ryder . h. J. — The ſentence 1 18, in 
almoſt all caſes, the grievance coniplained of ; 
and 1t 15 not in every } caſe too late to apply for 
a prohibition after a ſentence. In the caſe of 
Gardner v. Baoth, Salk. 548. it is laid down; 
that a prohibition to an eccleſiaſtical court may 
be applied for after a ſentence, inany caſe where- 
in the eccleſiaſtical court had not juriſdiction. 

Another queſtion was, Whether it be pro- 


per to award a prohibition | in the pretent 


cale ! 

It was holden that it is not. 
And by Ryder Ch. J. lt has been faid; 
that a right to a frechold 1s in queſtion, and 
conſequently that the eccleſiaſtical court had 
not juriſdiction : But this 1s not the caſe; for 
the queſtion is not as to the right of Paz); 12 


to a treehold in the pew, it being only as to 


the extent of that right. Ihe frechold of a 
church is always in the parſon, and the trec- 
hold of a church-yard is always in the church- 
wardens of the pariſh; and yet the ordinary 
has a juriſdiction as to all erections and orua- 
ments in the church; and in the caſe of Ni- 
ter v. Newton, Carth. 152. it is laid down, 
that a nuſance in the church- yard is of eccle- 
naſtical cognizance. The maxim, cuj us eft 
felum ei us t uſque ad Cælum, does not apply to 
the caſe of a freehold in a pew; in as much as, 
the right of freehold in a pew does only ex- 
tend to fitting and hearing divine fervice 
therein. The owner of a pew cannot either 
dig a vault under it, or erect any thing over 
it, without a faculty from the ordinary. 


Aa The 
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The principal queſtion, namely, whether 


it be neceſlary to erect a gallery in this chapel, 


is proper for the determination of an eccleſi- 
aftical court; it being the province of the or- 
dinary, to regulate every thing which relates 
to the exercite of divine ſervice in a church 
or chapel; and there is no inſtance of a pro- 


| hibition being awarded to an eccleſiaſtical 


court, in a caſe like the preſent. 
It is not a good objection to the erecting of 
a gallery in this chapel, that the pew of Pate- 


ſon will not be fo airy, or fo light as it was be- 


tore; for it is utterly impoſſible to erect a gal- 
lery in any church or chapel, by which the 


acceſs of light and air to one or more pews 


will not be in ſome degree prevented : But an 
inconveniency to one or more perſons muſt, 
in ſuch caſe, be ſubmitted to, that many per- 


ſons may have an opportunity of attending 


divine ſervice. 

It has been ſaid ; that the right of Pazoſon 
to the pew in this chapel, it being a right of 
inheritance purchaſed under an act of parlia- 
ment, is very different from the right which 


perſons i in the general have to pews in churches 
and chapels: But all the rights of the ordi- 
nary are expreſsly ſaved by the act; and the 
right of granting a faculty tor erecting a gal- 


lery is one of thoſe rights. 
It has been faid; that an action upon the 


caſe will lie in a temporal court for the nu- 


ſance to Pawſon's pew, by erecting the galle- 
ry; and it is interred, that a prohibition 
ought to be awarded to the eccleſiaſtical court, 


leſt the judgments of the two courts ſhould 


be differente But there is no inſtance of ſuch 


an action's having been brought. It ought 


likewiſe 


wa a a 
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likewiſe to be remembered, that there are di- 
vers caſes, wherein temporal and eccleſiaſtical 
courts have a concurrent juriſdiction; and it 
is probable, that the ſentence of an eccleſiaſ- 


tical court may, in every caſe wherein the 


two courts have a concurrent juriſdiction, be 
pleaded to an action ina temporal court. 


Portman 150 Okeden. 


* a caſe reſerved, in an action qui tam, it 


was ſtated; that the action was for the 
penalty of five pounds, given by one of the 
itatutes made for the preſervation of the 
game; that a moiety of the penalty was given 
to the poor of the pariſh winds the offence 
was committed ; and that at the trial of the 
cauſe it was ruled; that an inhabitant of the 
pariſh wherein the offence was committed, 
who was aſſeſſed to the poor's rate, was not a 
competent witneſs for the plaintul. 

The queſtion was, Whether the inhabitant 
was a competent witneſs for the plaintiff? 

It was holden that he was not. 


And by Deniſon J. (the Ch. J. and Wright J. 


being abſent) —It has been ſaid; that the part 


of the penalty given to the poor of the pariſh 


vught to be conſidered as a bounty to the 
poor: But there is no ground for ſo coutider- 
ing it; for that part of the penalty is to be 
paid to. or to be diſtrained for by the over- 
ſeers of the poor, and it ts always brought to 
the account of the pariſh. 

It has been ſaid; that in the caſe of Rex v. 
ITyatt, Paſch. 13 G. 2. it was holden; that an 
inhabitant of a 8 was a competent Wit- 
neſs tor the pariſh : But it did not in thar 

Aa 2 cCaie 


In an action 


for a penalty, 


part of which 
is given to the 
poor of a pa- 
riſh, an inha- 
bitant of the 
pariſh rated to 
the poor is 
not a compe- 
tent witneſs. 


I — 2 
1 „F v Jo 


If an attorney 
1s laint'ff. the 
Verne wa be 
always laid in 
the county of 


Reliddicfex, 


— 


caſe appear, that the inhabitant was aſſeſſed 
to the poor's rate of the pariſh ; and as that 
did not appear, the court would not intend it. 


No cate has been cited, in which it was 


bolden : that 4 perton, who is aſſeſled to the 
poor”s rate of a pariſh, is, in the general, a 
competent witnets tor the pariſh ; and it may 
fairly be inferred from the 3 & 4 IF. & AL, 
c. 11. whereby it is provided, that a perſon 
who is afſericed to a poor's rate of a pariſh may, 
in a certain caſe, be a witnets ; that ſuch a per- 
{on is not in the general a competent witneſs 


tor the parith. 


Norton wver/. Voules. 


which had been made for changing the 
venue from the county of Middleſex to the 
county of Berkſhire, ſhould not be diſcharg- 
ed, it appeared; that the rule for changing 
the venue had been made upon the cor mon 


_ athdavit; and that the plaintiff was an attor- 


ney of this court. 

The rule was made abſolute. 

And by the-ourt It 15 a part of the pri- 
vilege ot an attorney of this court. that he 
may lay the wenue in an action i:revght by 
himſelt in the county of Aidulcjex; and the 


court will not deprive þ;ri ct this part of the 


privilege, unleſs there be fr me very particular 
and ftrong realon for ſo doing. 


„ „% bom. 


pON a rule to ſhew cauſe, why a rule, 
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Arnold ver. Squire. 


PON a rule to ſhew cauſe, why the in- 


quiſition upon a writ of enquiry ſhould 
not be {ct alide, it appeared; that the ſign. of 


In what man- 
ner the notice 
of executing a 
urit of enquiry 


the houſe at which the writ was to be execut- muſt be given. 


ed was not mentioned in the notice of execut- 
ing it; and that it v 


notice, that the writ was to be executed be- 
tween two certain hours. 


The rule was made abſolute. 


was not expreſſed in the 


And hy the court—lIt 1s neceſſary that the 


ſign of the houſe, at which a writ of enquiry 


i to be executed, ſhould be mentioned in the 
notice of executing it, and that it ſhould be 
expreflcd in the notice, that the writ will be 
exccuted between two certain hours. 


Moir ver/. Munday. 


N a caſe reſerved, in an action of treſpaſs, it 
was ſtated; chat by one cuſtom of the city 
of Oxford, if a perſon, who is not a freeman 
of the ſaid city, expoſe goods to fale in the 
ſaid city, except in fairs or markets, he is lia- 
ic to the payment of ſix ſhillings and eight 
pence to the two bailiffs of the ſaid city, by 
way of penalty ; that by another cuſtom of 
the ſaid city, in caſe the ſaid penalty be in- 
_ curred, and be not paid upon demand, all 
the goods expoſed to fale may be diſtrained, 
and detained until it is paid; that the plain 
tifl, not being free of the ſaid city, did ex- 
poſe goods to ſale contrary to the ſaid cuſtom; 
that a demand was made of the ſaid penalty ; - 


that 


A cuſtom to 
diſtrain vari- 
ous goods, 
which are of 
a great value, 
for a ſmall 
penalty 1s 
bad. An ac- 
tion of treſpajs 
lies for mak- 
ing a diſtreſs, 
if there was no 
right of diſ- 
training. 


D 


to 
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thiat upon the refuſal of the plaintiff to pay the 
ſame, all the goods expoſed to ſale were dii- 
trained by the. defendant, who was at that 
time one of the bailiths of the aid city ; and 
that the value of the goods diſtrained, which 
were of various forts, was one hundred 
pounds. 

Ihe queſtion was, Whether the plaintiff 
be entitled to recover? 

It was holden, upon great conſideration, 
that he is. 

And by Ryder Ch. J.— The general queſtion, 
ſubmitted to the court by this caſe, namely, 
whether the plaintiff be entitled to recover, 
depends upon divers other queſtions. 

One of theſe is, whether a cuſtom of a city, 
by which every perſon, not being a freeman 
of the city, who expoſes goods to ſale in the 


city, except in fairs or markets, 1 is liable to a 
penalty, be good? 


We are of opinion, that ſuch a cuſtom is 
good, provided the penalty be reaſonable ; 
and that the penalty inthe preſent caſe is rea- 


fonable. It is laid down in Maganar's cafe, 8 


Rep. 126. that a cuſtom to reſtrain a man 
from exerciſing his trade in a particular place 
is good. 

Another of theſe qucſtions is, whether a 


cuſtom of a city to exclude a foreigner from 


expoſing goods to ſale in the city, which docs 


not except victuals, be good? 


We are of opinion, that it is not neceſſary 


to the validity of ſuch a cuſtom, that victuals 


ſhauld be excepted. In Wazanor's cate the 
ſale of victuals was pot excepted, and yet ſuch 


4 cuſtom was holden to be good. 


Ancther 
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Another of theſe queſtions is, whether a 


_ cuſtom to diſtrain for a penalty due by cuſtom 
be good ? 


We are of opinion, that ſuch a ens is 


good. It is laid down in Hs cafe, and 
Nov been holden in divers cafes ; that a power 
of diſtraining for a penalty due by cuſtom 
may be given by a by-law; and it feems to 
be equally reaſonable to hold, that a pou er 
of dittraining tor a penalty duc by cuſtom 
may be given by a cuſtom, as it is to hold, 
that a power diſtraining for ſuch a penalty 
may be given by a by- law. 

Another of theſe queſtions is, whether, as 
the penalty is to be paid to the two bailiffs of 
the city of Oxfra, one of them could diſtrain 
for it? 

We are of opinion, that as it does not ap- 
pear, that the penalty is to be appropriated 
to the uſe of the corporation, it muſt be in- 
tended, that 1t is to be paid to the bailiſſs for 


their own uſe; and if this be ſo, either of 


them might diftrain for it. 

Another of theſe queſtions is, whether a 
cuſtom, to diſtrain all the goods expoſed to 
ſale for the penalty of fix thillings and eight 
pence, be good? 
| We are of opinion, that ſuch a cuſtom is 

not good. If the cuſtom had been, to dii- 
train ſuch of the goods expoſed to ſale as ſhall 
be ſufficient to ſatisfy the penalty, it would 


have been good; and if only one thing had 
been expoſed to fale, this, although it had 


deen a diamond worth a thouſand pounds, 
might have been diſtrained for the penalty : 

But a cuſtom to diſtrain all the goods expoſed 
to fale, although they are of various ſorts 
and of great value, for ſo very ſmall a penalty, 
is quite unreaſonable. In Grdfrey's cafe, 11 


Rep. 


—_— 


18.4 
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Rep. 44. it is faid; that exceſſus in re quiet 


jure reprobatur cammuni. In the cafe of [ur- 


grave v. Mood, 2 Lutw. 1457. it is laid down; 
that it is unlawful to attach various goods, 
which are of great value, for a {mall debt. It 
has becn ſaid; that a carrier may detain al! 
the goods delivered to him, for a ſmall ſum 


due for the carriage of the goods: But there 


is wide difference betwixt a power of detain- 


ing the goods which are in a man's poſleſſion, 
upon which he has a lieu, and a power of 


diſtraining goods which are not in a man's 
poſtcſhon. The power of diſtraining, given 


by the cuſtom, has been compared to the 
power of diſtraining all the beaſts which are 


damage feaſant, although very little damage 
has been done : But the caſes are by no means 


ſimilar. It is always neceflary, that all the 


beaſts which are damage feaſant ſhould be diſ- 


trained, in order to prevent a continuance of 


the injury: But, it a part of the goods ex- 
poſed to ſale are ſufficient to ſatisfy a penalty, 


it never can be neceſſary to diftrain all the 


goods for the penalty. 

The laſt of theſe queſtions is, cher, al- 
though the plaintiff have a right of action, he 
can recover in the preſent action? 

We are of opinion that he is entitled to re- 
cover. It has been faid; that in the caſe of 
Lynne v. Mudy, Mich. 3 G. 2. in this court, 
which was a writ of error brought upon a 
judgment of the court of common pleas, it 


was holden; that an action of treſpaſs does 
not he for an exceſſive diſtreſs, the remedy 


being by an action upon the ſtatute of Marl. 
bridge £ But that caſe was by no means like 


the Pig In that cafe, which was a diſ- 


treſs for rent in arrcar, there was a right 
to diſtrain; and as nothing was done 
after 
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after the diſtreſs, to make the diſtraining a 
treſpaſs ab Initio, there was in fact no treſ- 
paſs: But if our opinion be well founded, 
that the cuſtom to diſtrain all the goods ex- 
poſed to fale, although they are of various 
ſorts and of great value, upon which alone 
the right to diſtrain in the preſent caſe could 
be grounded, is not good; the defendant had 

not any right to diſtrain; and there is not 
the leaſt room for doubt, that, if a diſtreſs be 
made by a perſon not having a right to diſ- 

train, an action of treſpaſs will ie. 


Heſketh ver. Gray. 


N action of debt being brought upon 2 If an obligor 
bond in the penalty of five thouſand undertake for 


pounds, and Oyer being prayed of the bond, 
it appeared from a recital therein ; that Robert 


the act of a 
| ſtranger, he 
muſt procure 


Hefkcth, the plaintift, had preſented ohn Gray, the a& to be 
the defendant, to the vicarage of Steyning in done. 


the county of Suſſex ; and that it was agreed 
betwixt them, that the ſaid John ſhould, 
within three months after the expiration of 
ſix years, to commence from the day of the 
date of the bond, at the requeſt of the faid 
Robert, his heirs, executors, adminiſtrators 
or aſſigns, reſign and deliver up the ſaid vi- 
carage into the hands of the proper ordinary, 
ſo that it may become vacant, and the faid 
Robert, his heirs, executors, adminiſtrators 
or aſſigns, may preſent anew. It likewiſe ap- 
peared ; that the condition of the bond was ; 
that if the ſaid 7%n ſhall, within three months 
after theexpiration of ſix years, to commence 
from the day of the date of the bond, at the 
requek of the ſaid Robert, his hcirs, executors, 
adminiſtrators or aſſigns, reſign and deliver 
up the ſaid vicarage into the hands of the 

| | Bb proper 
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proper ordinary, whereby it may become va- 
cant, and the faid K:bert, his heirs, executors, 
adminiſtrators or aſſigns, may preſent anew, 
then the obligation to be void. RB 
The defendant pleaded ; that he did, with- 
in three months after the expiration of the ſix 
years mentioned jn the condition of the bond, 
at the requeſt of the ſaid Robert, offer to re- 
fign and deliver up into the hands of Mat. 
thias, Lord Biſhop of Chicheſter, who was the 
proper ordinary, the ſaid vicarage, for the 
{21d ordinary to accept the ſame, whereby the 
ſaid vicarage might become vacant, and the 
ſaid Robert might preſent anew ; and that the 


ſaid ordinary did then refuſe, and from 
thenceforth hitherto hath refuſed to accept 


ſuch reſignation. 4 
Upon a demurrer to this plea, it was holden 
to be bad; becauſe it is not therein averred, 


that the biſhop accepted the reſignation. 


And by Ryder Ch. J.— The defendant, by 


_ undertaking to reſign, ſo that the vicarage 


may become vacant, and the plaintiff ma 
preſent anew, has undertaken for the biſhop's 


acceptance of a reſignation ; which, accord- 


ing to what is laid down in Fane's cafe, Cro. 
Ja. 198. is necetlary to the completion of a 


reſignation. = 
Several caſes have been cited, in which it 


bas been holden ; that if a third perſon, who 


is a truſtce for the obligee, refuſe to do an 
act, for the doing of which the obligor has 
undertaken, the penalty of the bond is faved ; 
And in order to bring the preſcat caſe within 
the reaſon of thoſe cafes, it has been ſaid ; 
that the biſhop is to be conſidered as a truſtee 
for the obligce. If the biſhop were a truſtee 
for the obligee, it wauld be in the obligee's 
power to compel him to accept a reſignation ; 

1 
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it being always in the power of a ce/tui que 
tru/t to compel his truſtee to execute the truſt: 
But it is nor, in the prefent cafe, in the power 
of the obligee to do this; and conſequently, 
the brſhop is not to be confidered as a truſtee 
for the obligee. 

We ate of opinion, that the biſhop is, in 
the preſent caſe, a ſtranger to the obligee; 
and if this be fo, it was incumbent upon the 
obligor to procure his acceptance of a reſigna- 
tion. In 1 Roll. Abr. 452. 5 Rep. 23. and 1 
Saund. 216. it is laid down; that if the obli- 
gor undertake for the act of a third perſon, 


who is a ſtranger to the obhgee, it is incum- 


bent upon the obligor to procure the act to 


be done; unleſs there were at the time of en- 


tering into the bond an impoffibility of doing 
the act, or unleſs the doing thereof have been 
ſince rendered impoſſible by the act of God, 
or by the act of nw. „„ 


Maxwell very. Sharp. 


F TPON a writ of error, brought upon a 
judgment of the Court of King's Bench 

in freland ; by which a judgment of the court 
of common pleas in Ireland was affirmed, it 
appeared; that Sharp the plaintiff in the ori- 
Ar action, which was an action of Aſumꝑſit, 
had alledged in his declaration; that by an 
agreement in writing, entered into betwixt 


A verdict, for 
the finding of 
which there 
was ſufficient 
evidence, is 
good, altho' 
improper cvi- 
dence was ad- 
mitted, 


him and Maxwell the defendant in that ac- 


tion, it was agreed ; that Sharp ſhould trans- 
fer to Maxcvell two thouſand pounds, London 
aſſurance ſtock, at the day of the next open- 
ing of the transfer books of the ſaid ſtock ; 
and that Max: :/! ſhould pay the ſum of two 


Bb 2 thouſand 


* | 
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thouſand four hundred and ſixty pounds to 
Sharp for the ſaid ſtock ; that at the day of 
the next opening of the ſaid books Sharp was 


ready, and continued to be ready until the 


ſhutting of the ſaid books that day, to transfer 
the ſaid ſtock to Maxwell ; that neither Max- 


well, nor any perſon on his behalf, came to 


accept the ſaid ſtock; and that Maxwell has 


not ſince paid the ſum of two thouſand four 


hundred and fixty pounds to Sharp. 

It appeared from a bill of exception; that 
Helbut, a broker, gave evidence, that upon 
the 19th day of Augu/t 1720, he bought on 


the account of Sharp and Abbot two thouſand 


pounds Londen affurance ſtock, which was 
transferred to Sharp only ; that the ſame day 
a parol agreement was made, betwixt Sharp 


and Abbst, and Maxell, for the ſale of the 
ſock to Maxwell ; that a note in writing was 


given by Sharp to Maxwell, by which he 
agreed to transfer the ſtock to Maxwell, at 
the day of the next opening of the transfer 
books of the ſtock ; that another note in wri- 
ting was given by Maxwell to Sharp, whereby 


he agreed to accept the ſtock at the day of the 


next opening of the books, and to pay the ſum 


of two thouſand four hundred and ſixty 


pounds to Sharp for the ſame ; and that Sharp 


and Abbot ſuſtained a conſiderable loſs, by be- 


ing obliged to borrow money at high intereſt 


to pay for the ſtock. It did likewiſe appear 


from the bill of exceptions ; that in the regiſ- 
ter of the contract for the ſale of the ſtock, 


the contract was mentioned to be betwixt 


Sharp and Abbot, and Maxwell ; that the re- 


giſter was not ſigned by any of the parties to 


the contract; and that the note from Sharp 


to Maxiwell, and the note from Maxwell to 


Sharp, were let forth at large in the regiſter. 
The 
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The judgment was upon great conſideration 
affirmed. „„ 

And by Ryder Ch. J.—lIt has been ſaid; 
that the declaration in the original action is 


bad ; becauſe it is not therein alledged, that 


there was an actual transfer of the ſtock. "This 
objection to the declaration is founded upon 
a ſuppoſition, that the transfer of the ſtock 
was a condition precedent : But we are of 
opinion ; that there were, in the preſent caſe, 
two mutual and independent contracts, for 
the breach of either of which an action would 
lie. If the transfer of the ſtock were, in the 
preſent caſe, a condition precedent, the de- 


5 claration would nevertheleſs be good; for 


as Sharp was ready to transfer the ſtock, he 
is, agreeably to what is laid down in the caſe 
of Lancaſhire v. Killingworth, Lord Raym. 686. 


as well entitled to the money agreed for, as if 


it had been actually transferred. 
It has been ſaid ; that the evidence, it being 


of an agreement betwixt Sharp, and Abbot, 


and Maxwell, did not maintain the declara- 
tion in the original action, in which an agree- 
ment betwixt Sharp and Maxwell is alledged. 
If the parol agreement, of which evidence 
was given, were inconſiſtent with the written 


agree ent contained in the note from Max- 
bell to Sharp, that evidence ought not to have 


been admitted; it being a ſettled point, that 


evidence of a parol agreement, which is in- 
conſiſtent with a written agreement, ought 


not to be admitted: But we are of opinion, 


that the parol agreement, of which evidence 


was given, is by no means inconſiſtent with 
the written agreement. Initead of being in- 
conſiſtent therewith, the parol agreement is 
an agreement between Sharp and Maxcccll : 
For as the legal intereſt in the ſtock was in 

Shard 
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Sharp alone, he only could, with propriety, 
agree for the ſale thereof ; and conſequently, 
the participation of Abbot in an agreement be- 
twixt Sharp and Maxwell, notwithſtanding he 
had an equitable intereſt in a moiety of the 
ſtock, could only amount to a confirmation 
of the agreement. 3 

It has been ſaid; that the regiſter of the 
contract for the ſale of the ſtock was not ſigned 


by the parties thereto, as is by the 7 G. 1. 


tat. 1. c. 1. required: But where the whole 


contract for the {ale of ſtock is regiſtered, as 
was done in the preſent caſe, it is not requir- 


ed by that ſtatute, that the regiſter ſhould be 
ſigned by the parties thereto ; the ſiguing of 
the regiſter being only required, where an 
abſtract or a memorial of the contract is re- 
giſtered. In the caſe of Aſhley v. Kinaſton, 
Mich. 11 G. 1. it was ruled; that where the 
whole contract for the ſale of ſtock is re- 
giſtered, it is not neceſſary that the regiſter 
ſhould be ſigned by the parties thereto. 

It has been ſaid; that the verdict in the ori- 


ginal action is bad; becauſe evidence was ad- 
mitted of a loſs ſuſtained by Abbot as well as 


Sharp, by the borrowing of money at high 
intereſt to pay for the ock. But, as there 
was ſufficient evidence to warrant the finding 
of the verdict as it is found, and it does not 
appear, that any regard was paid by the jurors 
to this evidence, the court will not intend 
that any regard was paid. The court will 
rather intend, in ſupport of the verdict, that 
the jurors rejected this evidence as ſuper- 


fluous. 


Aurit of error was brought upon the judg- 
ment of this court in the Houſe of Lords; in 
which there was judgment of zonproſe. 


Kearle 
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Kearle qui tam ver, Boulter. 


N an action, brought for the penalty given A poulterer is 


by the 5 Ann. 
ſpecial verdict; tha 
the trade of a poulteref; that for the carry- 
ing on of this trade he kept an open ſhop, 
wherein he bought and ſold geeſe, chickens, 
and other poultry; that he had a hare in his 
cuſtody, and did fell the hare to J. S. for 
four ſhillings ; and that at the time of having 


was found by a 


not liable to 


fendant carried on 2 Penalty, for 


having a hare 
in his cuſtody. 


the hare in his cuſtody, and of ſelling it, he 


was ſeiſed in fee of an eſtate of one hundred 
pounds a year. 

The queſtion was, Whether the plaintiff 
ought to recover? - _ 
It was holden upon great conſideration that 
heought not. 

And by Ryder Ch. ].—By that clauſe of the 
5 Ann. c. 14. upon which the preſent action 
is founded, it is enacted, that if any higler, 
« chapman, carrier, inn-keeper, victualler 
or alehouſe-keeper, ſhall have in his cuſtody 
or poſleſſion any hare, pheaſant, partridge, 
moor, heath game or grouſe, or ſhall buy, 
ſell, or offer to ſale any hare, pheaſant, par- 


cc 
60 
6c 


“ ry ſuch higler, chapman, inn-keeper, vic- 


„ tualler, alehouſe-keeper, or carrier, unleſs 


„ ſuch game in the hands of ſuch carrier be 
e ſent him by a perſon qualified to kill the 
game, ſhall forfeit for every hare, pheaſant, 

“ partridge, 


tridge, moor, heath game or grouſe, eve- 
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* partridge, moor, heath game or grouſe, the 


« {ſum of five pounds.” 
It has been ſaid; that every perſon, who 


buys and ſells goods in an open ſhop, is a 


trader; and that every trader is 2a chapman ; 
for that the German word cope man, from which 
the Eng/i/h word chapman is derived, does ſig- 
nify a trader: But we are of opinion; that 
although the defendant be a chapman in the 
large tenſe of the word, he is not a chapman 


within the meaning of the 5 Ann. c. 14. In 


order to come at the meaning of a word con- 
tained in a ſtatute, the miſchief intended to 
be remedicd by the ſtatute ought to be taken 
in conſideration. It appears from the pream- 
ble of the 5 Ann. c. 14. that the miſchief, in- 
tended to be thereby remedied, was the buy- 


ing or receiving of game from looſe idle per- 


ſons. In order to remedy this miſchief, inn- 
keepers, victuallers and alehouſe-keepers are 
prohibited from having game in their cuſtody 
or poſſeſſion; becauſe it is probable, that theſe 
perſons will frequently buy or receive game 


from looſe idle perſons, in order to have mo- 


ney ſpent at the cating thereof in their houſes. 
Higlers and carriers are likewiſe prohibited 
from having game in their cuſtody or poſſeſſi- 
on; becaute it is probable, that theſe perſons 


will frequently buy or receive game from 
looſe idle perſons in one place, in order to ſell 


it at another. Chapmen are likewiſe prohi- 
bited from having game in their cuſtody or 


poſſeſſion: But the ſound conſtruction ſeems 


to be, that the word chapman in this ſtatute, 
arid the rather, becauſe it is inſerted betwixt 
the words hig/er and carrier, does only mean a 
trader who trades from place to place. It be- 
ing as probable, that ſuch traders will fre- 
quently buy or receive game from looſe idle 

perſons 


— 
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perſons in one place, in order to fell it at 
another, as that higlers and carriers will. It 
was reaſonable to prohibit ſuch traders from 
having game in their poſſeſſion: But it never 
could be the intention of the legiſlature, to 
prohibit every trader from having game in 
his cuſtody or poſſeſſion. 

It has been faid; that, although the opinion 
of the court ſhall be, that the defendant is a 
chapman within the meaning of the 5 Ann. c. 
14. yet the plaintiff ought not to have judg- 
ment ; becauſe the jurors, whoſe province it 
was to determine, whether the defendant be 
ſuch a chapman, have only found facts, and 
have not found expreſsly that he is. But as 
the queſtion, whether the defendant be 2 
chapman within the meaning of that ſtatute, 
does in a great meaſure depend upon the con- 
ſtruction of the ſtatute, we are of opinion; 
that it 15 a queſtion proper for the determina- 
tion of the court; and that the facts found by 
the verdict, are ſufſicient to enable the court 
to determine the queſtion. In the caſe of 
Dodſworth v. Anderſon, 2 To. 142. it was 
holden ; that if the proper facts are found by 
a verdict, it is the province of the court to 
determine, whether a perſon be a bankrupt 
within the meaning of any ſtatute. 

It was faid ; that although the opinion of 
the court ſhall be, that the defendant is a 
chapman within the meaning of the 5 Arn. c. 


14. and likewiſe, that the queſtion, whether 


the defendant be ſuch a chapman, is proper 
for the determination of the court, yet the 
plaintiff ought not to have judgment : Be- 
caule it 1s found by the verdict, that the de- 
tendant, at the time of having a hare in his 
cuſtody, and of ſelling the hare, was ſeiſed in 
fee of an eſtate of one hundred pounds a year ; 

Cc and 
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If there be 


manifeſt in- 


tention t de- 
viſe an eſtate 
in fee, the 
conſtruction 
ought to be, 
that ſuch an 
eſtate is de- 
viſed. 


and it was inferred; that it would be ſtrange 

to hold, that a perſon, who 1s by law qualifi- 
ed to kill all kinds of game, is liable to a pe- 
nalty for having a hare in his cuſtody, or for 
ſelling a hare. 


No opinion was given by the court _ 
this point. 


 Kennon * Owen. 


[N a caſe referred, in an ation of eject. 
ment, it was ſtated; that Thomas Fiſher 
being ſeiſed in fee of an eſtate, part of which 


was copyhold, in the pariſh of Barton, he 


ſurrendered the copyhold part to the uſe of 
his will; that by a will made afterwards, he 
deviſed all his freehold and copyhold lands in in 
the pariſh of Barſton to William Fiſher, his 

brother, for and during the term ot his life; 


that after this deviſe, he by the fame will be- 


queathed divers legacics, to the amount of one 
hundred and fifty pounds, and then added 


theſe words, © after the deceaſe of myſelf 


« and brother, and all my legacies are paid, 
« | doa point my nephew Abraham Fiſher, 
to be the executor of all my real and 

„ ſonal eitate whatſoever ;*” that the teftator 


and #Iilliam the brother are both dead; and 


that the teſtator's perſonal eitate did not 
amouut to more than eight pounds. 
i he queſtion was, Whether Miiliam the exe- 


cutor. taken eſtate in fee in the teſta- 
der r mur cer is will? 

It v rale tt he does. 3 

Ar X n. Such a conſtruction 
enrh: foie, to 1 gut upon the words 
San ay ils intention of the teſtutor, 


maler 
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manifeſtly appearing therein, may be anſwer- 
ed. It does appear manifeſtly in this will to 


have been the teſtator's intention, that the 


legacies bequeathed by him ſhould be paid by 
Abraham the executor. This intention, as 
the legacies amounted to one hundred and 
fifty pounds, and his perſonal eſtate to only 
1 pounds, cannot be anſwered; unleſs 
the conſtruction of the will be, that Abraum 
the executor takes an eſtate in fee in the teſta- 
tor's real eſtate. 

It has been faid; that the copyhold part of 


the teſtator's eſtate cannot paſs under this 


will; becauſe it is not expreſs'y mentioned 
therein: But if there have been a ſurrender 
of a copyhold eſtate, to the uſe of the ſurren- 


deror's will, the eſtate will paſs by any words 
in the will of the ſurrenderor, which amount 


to an appointment under the ſurrender; and 


we are of opinion, that the following words 
in this will, I do appoint my nephew 
* Abraham Fiſher, to be the executor of all 


* my real eſtate whatſoever,” do amount to 


an appointment under the ſurrender of the 


of his will. 


copyhold part of the mad eſtate to the ule 


Rex ver/. Tew and Soame, 

HE defendants, who had been found 
uilty upon an indictment, being 
brought up for judgment, it appeared; that 
the indictment was for an aſſault and battery; 
and that the expence of the proſecution 
amounted to near two hundred pounds. 

As the defendants would not conſent to go 
before the maſter, the court was moved to 
ſet ſuch a fine, that a third part thereof may be 
ſufficient to reimburſe the proſecutor a conſi- 
derable part of lis expence. _ 

Cc A fine 


The court rc- 
fuſed to ſer a 
ſmall fine, 
although the 
defendants, 
who had been 
found guilty 
on an indict- 
ment, would 
not conſent to 
go before the 
maſter. 
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If the plain- 
tiff proceed 
after he has 
taken money 
our of court, 
he 1s not en- 
titled to colts. 


A fine of thirty cd was ſet upon each 
of the defendants. 


And by Ryder Ch. ].—It has been ſaid, that 


in the caſe of Rex v. Dyke and Three Others, 


Frin. 21 & 22 G. 2. this court did ſet a very 
large fine upon the defendants, who were 


found guilty upon an indictment, with a de- 
clared intention, that the third part thereof 


might be ſufficient to reimburſe the proſecutor 


2 conſiderable part of his expence : But the 
indictment in that caſe was for a publick nu- 
ſance, for which no action could be maintain- 


ed; whereas the indictment, in the preſent 


caſe, is for private injury, for which an action 


might have been maintained. 


Berwick verſ. Symonds. 


PON a rule to ſhew cauſe, why coſts 
ſhould not be paid to the plaintiff, it ap- 
peared ; that four pounds had been brought 
into court upon the common rule; that after 
the plaiutiii had taken the money out of court, 
he proceeded in the action; and that he has 
now diſcontiuued the action. 

The queſtion was, Whether the plaintiff 
ought to have coſts to the time of bringing 
the money into court ? 

It was holden that he ought not. 

And by the court—By proceeding in the 
action, after the money was brought into court 
upon the common rule, the plaintiff forfeited 
his right to coſts ; it being a part of that "Ow. 

that 


2 — 
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that if the plaintiff will not accept of the money 


brought into the court with coſts, to be tax- 


ed by the maſter, in full diſcharge of the ſuit, 


the ſaid money ſhall be ſtricken out of the de- 
claration, and be paid out of court to the 
plaintiff ; and upon the trial of the iſſue, the 
plaintiff ſhall not be permitted to give evidence 


for the ſaid money. 


Yates ver/. Carliſle. | 


9392 a rule to ſhew cauſe, why the de- 


A rule made 


fendant ſhould not have time to rejoin, abſolute for 


treſpaſs; that the declaration, which was for 
breaking down a fence, was long; that the 
plea was neceſſarily long; that the replication 
was very long; that the rejoinder muſt neceſ- 


 farily be very long; and that many iſſues muſt 


be joined. . 

It likewiſe appeared; that the defendant 
had brought an action upon the caſe for erect- 
ing the fence; and that the right of erecting 
the fence, which is the only thing that is really 


in queſtion between the parties, may be as 
well tried in the latter action, as in the action 


of treſpaſs: And it was ſaid; that it will be 
hard upon the defendant, to be forced on to 


it appeared; that the action was an action of time to rejoin 


in an action 


of treſpaſs. 


trial in the action of treſpaſs, wherein there 


muſt be many iſſues; and conſequently, al- 
though the juſtice of the caſe is with the de- 


fendant, he may be liable to coſts, by reaſon 


of ſome one of the iſſues, upon which the 

merits do not in the leaſt depend, being found 

azainſt him. 
The rule was made abſolute. 


And 
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A woman's 
ſettlement is 
not ſuipended . 
by marrying a 
man who has 
1.0 (errlement 


in England. 


And by Ryder Ch. J.—It has been ſaid; 
that as the making of the preſent rule abſo- 
Jute will prevent the plaintiff from proceeding 


in his action, it will ſtop the courſe of juſtice; 


and that there is no inſtance of the court's in- 
terpoling in ſuch caſe: But the vexatiouſneſs 
and oppreſſiveneſs of the plaintiff in the pre- 
ſent action are ſo very apparent; that whe- 
ther there be any inſtance of the court's inter- 


poſing in ſuch caſe or not, it is proper to do 
it in the preſent Cale. 


Rex verſ. The Inhabitants of St. Bo- 


tolph, Biſhopſtate. 


IN an order of ſeſſions it was ſtated; that 
Eleanor the pauper, whoſe ſettlement was 
in the pariſh of St. Botolph Biſbopſgate, married 
Finley an Iriſh ſailor ; that ſhe reſided ſome 
time with her huſband in the pariſh of Sz. 
John IFapping, and upon his going abroad, 
was left by him there; that her huſband has 
not to Is. knowledge any ſettlement in Eng- 
land; that ſhe believes her huſband to be ſtill 
living, having very lately received a letter 


from him; and that the pauper, together with 


a child which ſhe had by her huſband, had 
been removed to the — of St. Betalph. 
One queſtion was, Whether the 


uper 


could be removed to the pariſh of St. Be- 
ti;nh ? 


it was holden that ſhe might. 

And by Ryder Ch. J.— The ſettlement of a 
perton in one parith does always continue, 
until a ſettlement is gained in another pariſh. 
It 13 not in the power of aperton to determine 
his right to one ſettlement, in any other way 


than 
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than by the gaining of another; a ſettle- 


ment being a permanent thing, and the pub- 
lick being intereſted therein. As the ſettle- 
ment of the pauper before her marriage was 
in the pariſh of St. Betolph, and as ſhe did not 
thereby acquire any other ſettlement, her ſet- 
tlement continues to be in that pariſh. 
During the time that the huſband of the 
pauper cohabited with her in the pariſh of 


St. John, the could not be removed from that 


ſh to the pariſh of St. Botolph ; becauſe 
her huſband could not be removed thither ; 
and a married woman cannot be removed 


from her huſband : But as her huſband has 


now left her, there does not appear to be any 
reaſon, why ſhe ſhould not be removed to her 
own ſettlement. 

It has been faid; that the removal of the 
pauper to the pariſh of St. Botalph will, in ef- 


fect, be a divorce of her from her huſband; 


for that in caſe he ſhould return, it will not 
be lawful for him to cohabit with her in that 
pariſh : But this objection is not well found- 
ed; for as the huſband has no ſettlement in 


England, it will, in cafe he ſhould return, be 


as lawful for him to cohabit with his wife in 
the " of St. Botolph, as in any other 


7 has been ſaid; that in the caſe of Rex v. 
The Inhabitants of Norton, Mich. 23 G. 2. 
which was a caſe like the preſent, it was hold- 
en, that the ſettlement of the wife was ful- 


pended during coverture; and it has been 
faid ; that the maxim Fare deciſis ought to be 


adhered to: But four or five antecedent caſes 


have been cited; in which it was holden, that 


the ſettlements of the wives did, in caſes like 
the preſent, continue. The maxim Mare de- 


. Cifes 
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ciſis is a good general maxim: But it is not 
always to be adhered to; and it muſt be al- 
lowed ; that the court 1s as well warranted in 


the preſent caſe, to depart from what was 


holden in the caſe of Rex v. The Inhabitants of 
Norten, as the court was in that caſe, to de- 
part from what had been holden in the four 
or five antececedent caſes. 

Another queſtion was, Whether the child 
could be removed to the pariſh of Sr. Bo. 
talph? 

It was holden that it might. 

And by Ryder Ch. J.—If the father of a le- 
gitimate child have a ſettlement in England, 


his ſettlement is the ſettlement of the child: 


an 


ed perſon be 
removed to 
the pariſh by 


u hich the cer- 


tiſicate was 
given, the 
certificate 15 
latis fied and 


at an end. 


But if the father of ſuch child have no ſettle- 
ment in England, and the mother have, her 
ſettlement is the ſettlement of the child. 


Rex ver/. The Inhabitants of Sudbury. 


N an order of ſeſſions it was ſtated ; that 
Thomas Bladen, together with his w ife and 

the Pauper and his ſon, went in the year 1728 
to reſide in the pariſh of Utoxcter, under a cer- 
tificate from the pariſh of Sudbury, addreſſed 
to the pariſh of Uzoxeter ; that in the year 1731, 
Thomas Bladen being dead, and the wife be- 
coming chargcable, ſhe, t together with the 


Pauper, was removed to _— by an order 


of two juſtices; that the certificate was not 
delivered up; and that the Pauper afterwards 


ſerved an apprenticeſhip in Utzaxeter. 


The quettion was, Whether the Paper did 
gain 2 ſettlement in Utaxeter ? 


It was holden that he did. 
And 


Hilary Term 28 Geo. 2. 1755. 


201 


And by Ryder Ch. J.— We are of opinion; 
that the certificate was ſatisfied and at an end, 
by the removal of the wife and the pauper 
under an order of two juſtices; and conſe- 
quently, that the pauper was as capable of 

gaining a ſettlement in the pariſh of Utoxeter 
as in any other pariſh. If it ſhould be holden, 
that a certificate is not ſatisfied and at an end 
by one removal, under an order of two juſ- 
tices, it would be difficult to ſay when it is. 
As the conſequence of this uncertainty would 


be, that pariſhes would be averſe to the giv- 


ing of certiſicates; the defign of the certifi- 
cate act would, in a great meaſure, be fruſ- 
trated. The caſe of Rex v. The Inhabitants of 
Sowerby, Hil. 24 G. 2. has been cited, as an 
authority for the pauper's gaining a ſettle- 
ment in the pariſh of Utoxeter But, there is 
a material difference betwixt that and the 
preſent caſe. In that caſe, the return of the 


tamily, to the pariſh which gave the certiſi- 


Cate, was a voluntary act; whereas in the 

preſent caſe, the family was removed, to the 

| pariſh by which the certificate was given, un- 
der an order of two juſtices. 


Ds. Eaſter | 


A new trial 
cannot be 
granted b. an 


interior court. 


Eaſter Term, 
28 Geo. 2. 1755. 


Sir Dudley Ryder, Chief Juice. 


Sir Martin Wright, 
Sir Thomas Deniſon, F _ 
Sir Michael Foſter, Juſtices. 
Sir J. Eardley Wilmot, } 


—— ——— 


Rex ver/. Day. 


PON a rule to ſhew cauſe, why an at- 
tachment ſhould not be awarded, it 
appeared ; that the defendant was under- 
ſheriff of the county of Cambridge; and that 


he had granted a new trial 1 in a cauſe in the 


ſheriff's court. 

The rule was diſcharged. 

And by Ryder Ch. J.—In the caſe of Hell 
v. Hill, Mich. 1 Ann. Farr. 85. it is faid by 
Halt Ch. J. to be a rare thing for judges to 
grant a new trial before themſelves. In an- 
other report of the ſame caſe, by the name of 
the caſe of the Mayer and Aldermen ef Briſtol, 

it 
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it is ſaid to have been holden; that an infe- 
rior court cannot grant a new trial. In the 
caſe of Page v. Round, Paſch. 10 Ann. in this 
court, it was holden ; that an inferior court 
cannot grant a new trial. The fame was 
holden in the caſe of Brook v. Ewers and Wife, 
Mich. 5 G. 1. in this court; and a mandamus 
was awarded for proceeding to judgment up- 


on the verdict. Upon the whole it ſeems to 


be a ſettled point, that a new trial cannot be 
granted by an inferior court : But, as it does 
not appear, that the defendant acted either 


from a corrupt, or from a partial motive, the 


xrefent rule ought not to be made abſolute; 


in as much as, a judicial officer is not anſwer- 
able criminally for an error in judgment. 


A rule was made to ſhew cauſe, why 2 


mandamus ſhould not be awarded for proceed- 
ing to judgment upon the verdict ; which, 
no cauſe being ſhewn, was at another day 
made abſolute. | 

And by Wilmest J.—It has of late years been 
the practice, to award a mandamus for pro- 


ceeding to judgment, in the room of the writ 


de procedendo ad judicium. 
Rex ver. Chapman. 


" TPON a rule to ſhew cauſe, why a con- 
J viction by a juſtice of the peace ſhould 
not be quaſhed, it appeared; that the con- 
viction was upon the 43 Eliz. c. 7. whereby it 
is enacted, * that if any perſon ſhall rob an 
* orchard, not being felony by the laws of 


* this realm, being thereof convicted by the 


* tcitimony of one witneſs upon oath, before 
one juſtice of the peace, ſhall give the party 
5 ** fuch 


A conviction 
quaſhed ; be- 
cauſe the of- 
fence was not 
therein parti- 
cularly de- 
ſcribed. 
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by which an offence is deſcribed, are general, 


* ſuch recompence, as by the faid Juſtice 
6 ſhall be ordered;” that it was ſtated in the 
conviction, that 7. S. made oath before the 


Juſtice, that the defendant Martha Chapman 


did rob the orchard of Thomas Whitby, the 
robbery not being felony by the laws of this 
realm; and that thereupon the juſtice did ad- 


judge the ſaid Martha Chapman to be guilty 


of the ſaid robbery, and did order her to pay 
ten ſhillings and fix-pence to the ſaid Thomas 
Whitby, by way of recompence. 

The rule was made abſolute. 

And by Ryder Ch. J.—It is laid down in 3 
Inſt. 41. that although the words of a ſtatute, 


the deſcription of the offence in an indictment 
muſt de particular; for that otherwiſe, the 

indicted will not know what charge he 
is to defend himſelf againſt. The deſcription 
of the offence in a conviction ought to be 
quite as particular, or perhaps more ſo, as in 
an indictment; becauſe a conviction is a ſum- 
mary proceeding. 

Theſe words 1n the preſent conviction, the 
robbery not being fel by the laws of this realm, 
are not a ſufficiently particular deſcription 
of the offence. The manner of the ſtealing 
ought to have been ſtated ; that the court 
might have judged whether it were felo- 


nious, and conſequently whether the juſ- 


tice had a juriſdiction. If a tree cut down 
be ſtolen out of an orchard, this is felony. 
It a perſon come into an orchard in the day 
time, and ſhake apples from a tree; and af. 
terwards come in the night and take them 
away, this is felony. 
There 
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There is another reaſon, why the allence 


in the preſent conviction ought to have been 
deſcribed more particularly ; namely, that the 


court might have judged, whether the money 


ordered to be paid was an adequate recom- 


Regina v. _— Lord Raym. go1. a convic- 
tion upon this ſtatute was quaſhed ; becauſe 


it was only ſtated therein, that the defendant 


had cut down divers lime-trees ; the opinion 
of the court being, that the number of the 
lime-trees ought to have been mentioned. 


Rex ver/. Lewis. 


[Jeon a motion for quaſhing an indict- An indict- 


ment for 

cheating 

quaſhed; 
cauſe no falſe 


token was 


ent; the charge in the indictment aj 
peared to be; that the defendant, intending. 
to ag and defraud F. S. had fold to him 
eight hundred weight of gum, at the price of 


pence to the party injured. In the caſe of 


ſeven pounds by the hundred weight ; falſely made uſe of. 


pretending and affirming, that the gum was 
gum ſeneca, and that it was worth ſeven pounds 
by the hundred weight ; whereas in truth the 
m was not gum ſeneca, but a gum of an in- 
fert or kind, and was not worth more than 
three pounds by the hundred weight. 
Ass a ground for quaſhing the indictment, 
it was ſaid; that as no falſe token was made 
uſe of, an indictment will not lie; and the 
caſe of Regina v. Jones, Lord Raym. 1013. was 
cited; in which an indictment for obtaining 
money upon a falſe pretence was quaſhed. 
A rule to ſhew cauſe was made; which, 


no cauſe being ſhewn, was afterwards made 


abſolute. 


Rex 
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Laſter Lern, 28 Geo. 2. 1755. 


An indict- 
ment will lie 


for aſſuming 


to be a mer- 


chant, and 
producing 
counterfeit. 
commiſſions 
ſor the buying 
of goods. 


Rex ver/. Govers. 


'PON a rule to ſhew cauſe, why judg- 
ment upon an ind:ctment ſhould not be 
arreſted, the charge in the indictment ap- 
peared to be; that the defendant, intending 
to cheat J. S. did deceitfully take upon him- 
ſelf the ſtile and character of a merchant, and 
did deceitfully affirm to J. S. that he was a 
merchant, and had received divers commiſſi- 
ons from Spain; and that in order to induce 
. S. to believe that he was a merchant and 


bad received ſuch commiſſions, and to induce 


FJ. S. to give him credit, the defendant did 


deceitfully produce to J. S. ſeveral paper wri- 
tings, which he falſely affirmed to be letters 
from Spain, containing commiſſions for jew. 


els, watches and other goods, to the amount 


of four thouſand pounds: By means whereof 


he did get into his hands two watches, the 


property of J. S. whereas in truth the de- 
fendant was not a merchant, and the paper 


writings containing ſuch commiſſions were 


falte and counterfeit. 
The rule was upon great conſideration diſ- 
charged. 


And by Ryder Ch. ].—In the caſe of Regina 
v. Maccarty and another, 6 Mod. 301. the 


pretending to be a merchant was holden to 


be a faiſe token; and in the caſe of Rex v. 
Munoz, Hil. 13 G. 2. the authority of that 


caſe, and particularly as to this point, was re- 
cognized. The preſent cafe 13 a much ſtronger 
than that of Regina v. Mauccarty and another : 
in as much as the defendant, beſides pretend- 
ing to be a merchant, did produce ſeveral pa- 
per writings, which he aſſirmed to be letters 


containing commiſſions to hun as a merchant. | 


Ford 
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Ford verſ. Gainer. 


PON a rule to ſhew cauſe, why a rule The Finne 
which had been made for changing the may be 
venue ſhould not be ſet aſide, it appeared; that changed after 


the motion for changing the venue was ſubſe- 
quent to an order of a judge for time to 
plead. TR: 
The rule was made abſolute. 
And by the court—lIt has been always the 

practice of this court, to permit a motion for 
changing the venue, at any time before the 
defendant has pleaded, notwithſtanding he 
has obtained an order from a judge for time 
to plead; and it would be very unreaſonable, 
that the having obtained ſuch an order ſhould 
prevent the changing of the venue ; becauſe 
it is frequently not poſſible, by reaſon that 
the cauſe of action ariſes at a great diſtance 
from London, to procure an aflidavit, upon 
which a motion can properly be made for 
changing the venue, betore the time tor plead- 
ing 1s out. 3 DIE 
The court of common pleas would not, 
heretofore, permit a motion for changing the 
venue, after an order had been obtained from 
a judge for time to plead. But in the cafe of 
Dennis v. Fletcher, Eaſt. 15 G. 2. 2 Barn. 387. 
it was holden; that for the time to come, 
ſuch an order ſhall not be a bar to a motion for 
changing the venue. FE, 


Eſplin 


a judge's or- 
der for time to 
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If matter of 
faQ, as well 
as matter of 
record be put 
in iſſue, the 
concluſion 
may de to the 
country. 


holden to be good. 


Eſplin ver. Smollet. 


N action of Scire Facias being brought 
upon a recognizance entered into by 
the defendant, as bail of J. S. the defendant 
pleaded; that judgment was ſigned in the ori- 
ginal action againſt J. S. that a writ of Fieri 
Facias was ſued out upon the judgment; and 
that the money due upon the judgment was 


levied off the goods of J. S. The plaintiff 


replied; that a writ of Fieri Facias was not 


| ſued out upon the judgment 22 . 
t 


and that the money due upon the judgment 
was not levied off the goods of J. S. and the 
replication concluded to the country. 

Upon a demurrer to this replication, it was 


And by Ryder Ch. J.—It has been ſaid; 
that as the ſuing out of the writ of Fieri Facias 
was a matter of record, the replication ought 
not to have concluded to the country : But 


Ve are of opinion; that as the levying off the 


goods, which was a matter of fact, 1s put in 


iſſue by the replication, as well as the ſuing 


out of the writ of Fieri Facias, W 
to the country is proper. 


Rex ver. The Aldermen and Burgeſſes 


An abſolute 
rule for a 
mandamus, 

for proceed- 
ing to an elec- 
tion. 


of the Borough of Heydon. 


PON a motion for a mandamus, for pro- 

ceeding to the election of a mayor of 

the borough of Heyden, it appeared; that 

there was no election upon the day appointed 

by the charter, or upon the day next after the 

day appointed by charter; and that the office 
mayor was vacant. 


An 
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An abſolute rule for a mandamus was made. 

And by Deniſon J. C Ryder Ch. J. being abſent) 
it has been generally the practice, in cates like 
the preſent, to make a rule to ſhew cauſe: 
But we are of opinion; that it is not neceſſary, 
in ſuch caſes, to make a rule toſhew caule. 


Green wver/. Weſton. 


N a cafe reſerved in an action of debt upon 

. a bond, it was ſtated; that the detendant 
was heir at law of Henry Wn ton, and alſo de- 
viſee of ſome land dur the will of the ſaid 
Henry We/ton ; that the bond, upon which the 
action was brought, was entered into by the 
teſtator Henry in; that the defendant 
pleaded ; that ſhe had ſold the deviſed land 
for the ſum of one hundred and lixty-eight 
pounds, being the beſt price ſhe could get tor 
the ſame, and had applied al! the money the 


ſame was fold for, being one hundred and 


ſixty- eight pounds, towards the fatisfaction 
of a judgment, ſigned againſt her teſtator 
Henry Meſton during his life, for the ſum of 


The deriſee 


of land is 


only to ac- 
count for the 
real value of 


the land de- 


viled. 


three hundred and ſixty pounds; that the 


plaintiff replied; that the defendant had not 
applied all the money the deviied land was 
toid for towards the ſatisfaction of the ſaid 

judgment; that at the trial of an iſſue joined 
upon this replication, it was proved ; that 
upon a treaty with J. S. for the purchaſe of 
the devited land, he refuſed to purchaſe it, 
untets he could purchaſe therewith a tile-ſhed 
erected upon the deviſed land, which was the 
property of F. N. that thereupon the defen- 
dant purchated the tile-ihed of J. N. for the 
ſum of forty-two pounds, and paid for the 
E e ſame 
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ſame with her own money; that ſhe did af. 


terwards, in conſideration of the ſum of two 
hundred and ten pounds, convey the deviſed 


land, with the appurtenances, ot which the 
tile-ſhed was parcel, by leate and releaſe to 
J. S. and gave a receipt for the conſideration 


money upon the back of the releaſe; and that 


ſhe had paid the ſum of one hundred and ſixty- 
eight pounds towards the ſatisfaction of the 


laid judgment. 


The queſtion was, Whether the — be 
entitled to recover? 

It was holden that he is not. 

And by Ryder Ch. J.— By the 3 NH. M. 
c. 14. upon which ſtatute the preſent action 
is grounded, the deviſce of land is only to 


account, to the ſpecialty creditors of his tel. 


tator, for the value of the deviſed land. In 


the preſent caſe, the value of the deviſed land 


was only one hundred and ſixty- eight pounds; 


the defendant's tile-thed, which was worth 
forty-two pounds, being ſold therewith; and 


the whole being fold for no more than two 


| hundred and ten pounds. 


It has been ſaid; that, as it is not men- 
tioned in the relea'e, that any part of the 


conſideration money, was to be paid for the 


tile-ſhed, evidence ought not to have been 


admitted, that auy part of the ſame was re- 


ccived for the tile-ſhed : Put we are of opini- 
on; that this evidence was admiſſible. Su 
pote there had been a mortgage by the teſtator 
upon the devited land; and, "after the money 
due thereupon had be en pid GH oy the devi- 


{ve 2 S I. III id Ia -4 be: Chu: el "CU LY lcaſe ind | 


r- cate. he nicht e 11715 lave given vi- 
dende 1 Wor of Guin ton df the Xt. ont of 
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money received for the deviſed lind would 
not be aſſets; and the {ame reaton holds, for 
admitting the evidence, by way of deduction, 


that forty-two pounds, parcel of the two 


hundred and ten pounds, was not received 


for the deviſed land. 


Rex ver/. Newſham and Others, Com- 
mon-Council-Men of the Borough of 
Carmarthen. 


JJ's 2 rule to ſhew cauſe, why a manda- 


mus ſhould not be awarded for proceed- 


1ng to the election of a mayor of the borough 


of Carmarthen, it appeared; that by a by-law 


made in the reign of Queen Elizabeth, the 


right of electing a mayor of the borough was 
velted in the major part of the comrion-coun- 
cil-men of the borough ; that this right had 
been ever ſince that time exercifed by the 


major part of the common-council-men ; that 


upon the day appointed by the charter for the 
election of a mayor, a mob took poſſe ſũon of 


the town-hall ; that upon the ſucceeding day, 


another mob did the fame ; that upon the lat- 


ter day J. S. was elected mayor by the bur- 
geiles at large; that J. N. who preſided at 


the election of J. S. was not the next perſon 
in rank or oſſice to the preſent mayor, there 
being, at the time of that election, three 
other perſons nearer in rank or office to the 
preſent mayor than J. N. that the common- 


A menllamut 
for proceed. 
ing to an 
election may 
de awarded, 
althougli 
there has 
been an elec- 
tion de fac'n. 


council, which when compleat conſiſts of 


twenty perſons, does at this time conſiſt of 


oniy eleven; and conſequently, that as not 
leis than eleven common- councii- meu can clect 
a mayor, if a mayor be not clected, before 
one of the preſent common-council men fhall 


es: happen 


Latter Term 25 Geo. 2. 1755. 
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cc 


happen to die, no perſon, ſuppoſing the right 
of electing to be in the major part of the com- 
mon-conncil, can ever be elected mayor. 


One queſtion was, whether a mandamus can, 


in the preſent cafe, be awarded? 

It was upon great conlideration holden, 
that it may. 

And by Ryder Ch. ].—lt has been ſaid ; that 


this court is only empowered by the 11 C. 1. 
c. 4. to award a mandamus, „where it ſhall 


+ happen, that 79 election of a mayor, or 


other chief oſſicer of a city, borough or 
town corporate ſhall be made upon the day, 
or within the time appointed by charter or 

uſage for that purpoſe; and that no electian 
* of luch officer ſhall be made purſuant to the 
directions of this ſtatute ; or ſuch clectiou 
being made, ſhall afterwards become 


cc 
cc 
ce 


cc 


© void;” and it is inferred ; that as there has 


been, in the preſent cafe, an election de facts 


of a mayor, and that election is not yet de- 


termined to be void, the court cannot award 
a mandamus for 22 to an election of a 
mayor. But we are of opinion; that the 


words 79 election in that ſtatute, ought to be 


conſtrued u legal cledtion ; and conſequently, 


that although there has been an election de 
facts, the court has a diſcretionary power, 


upon conſidering all the circumſtances of the 


election, to award or not to award a manda- 
mus, as the juſtice of the cafe may require. If 


on all the ciccumſtances of an election de fads, 


the legality thereof be doubtful, the court 
ought not to award a mandamus; it being in 
ſuch cafe proper, that the legality of the elec- 
tion ſhould be tried in an information in the 


nature of 2 3 warrants : But if upon all the 
circumſtances of an election dc facts, it appear 


clearly to be illegal, the court ought to award 


a Han- 
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a mandamus ; becauſe it would, in ſuch caſe, 
be nugatory, to try the legality of the election 
in an information in the nature of a 3 war- 
ranto. | 3 
Another queſtion was, Whether a mandamus 
ought, in the preſent caſe, to be awarded ? 
It was holden that it ought. 


, 


And by Ryder Ch. J.— The court does not 


mean to give any opinion as to the right of 


election; but, in whomſoever that right may 


be, the election of J. S. appears clearly to be 


illegal. It was 1n a riotous manner ; and the 


perſon, who ought to preſide at the election 
of a mayor, did not preſide thereat. The 


circumſtance, that the common-council-men 
are reduced to the loweſt number which can 


elect a mayor, is likewiſe of great weight in 


the preſent caſe; for if the right of election be 


in the major part of the common-council- 
men, and any one of the preſent common- 
council-men ſhall happen to die before there 
is an election of a mayor, there never can be 


an election; and conſequently, the corpora- 


tion muſt be diſſolved. 
"The rule was made abſolute : But it was or- 
dered to be therein inſerted, that the manda- 


mus is to be without prejudice to the right of 


election; and that it ſhall be directed to the 
common-council-men generally, and not to 
any one or more of them by name. It was 
likewiſe ordered, that the names of two in- 
different perſons ſhall be inſerted in the rule 
for the mandamus ; by whom fix days notice, 


at the leaſt, ſhall be given of the day appointed 


tor the election. 


Bennet 
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A writ of 
enquiry a- 
warded for 
the aſſeſſing 

_ of treble da- 
mages. 


Bennet ver/. Hart. 


T TPON a rule to ſhew cauſe, why a writ 
of enquiry ſhould not be awarded, tor 
aſſeſſing the treble damages given by the 43 


Eliz. c. 2. it appeared; that the action was 
brought on account of ſomething done by the 


defendant, as overſcer of the poor, by virtue 
of his office ; that there was a verdict for the 
defendant ; that the jury aſſeſſed only ſingle 
damages ; that there was no ſuggeſtion upon 


the po/tea; and that the maſter had refuſed to 


allow more than ſingle coſts. 
The rule was made abſolute. 

And by thecourt——lt has been ſaid; that 
as fingle coſts have been taxed, the preſent 
application 15 too late: But we are of opinion; 
that as the taxing of ſingle coſts was not at the 
deſire of the defendant, the court is not pre- 
cluded by the act of the maſter, who refuſed 
to alloy more colts, from awarding a writ of 
enquiry. As a ground for awarding a writ 


of enquiry, it is neceſſary to enter a ſuggeſtion 


upon the pg/tea ; that the defendant was an 
overſeer of the poor; and that the action was 


brought againſt him for ſomething done by 


GC 


virtue of his office. 


Rex 


. N Fee 
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Rex ver/. Lawſon. 


" TPON a rule to ſhew cauſe, why a manda- Further time 
mus ſhould not be awarded, for admit- for the trying 
ting the defendant to the office of clerk of the u fl, 
peace of the county of Surry, it appeared 5 
that upon ſhewing cauſe to the rule at a for- 
mer day, a feigned iſſue was ordered by con- 
ſent, to try whether the right to the oſſice was 
in the defendant, or in J. S. that the record 
of the iſſue Was entered by J. S. at the oſſice 
for the county of Surry; and that he after- 
wards withdrew the record. 
The queſtion was, Whether further time 
— to be allowed to J. S. for trying the 
iſſue. 
It was holden that it ought not. 
And by the court As it does not appear 
that, there was any good reaſon for with- 
drawing the record, no turther time ought to 
be allowed. 9 25 


Thomlinſon ver, Brown. 


PON a rule to ſhew c:uſe, why judgment Ar action will 
ſhould not be arreſted, it appeared; that be for the 
the action was an action upon the cafe; that der of the 
it was brought by the owner of the inheri- N 


* : yp a houle for 
tance in a houſe againit his own leflee, for goppiag up 
ſtopping up divers windows of the houſe. windous. 


1 he rule was diſcharged. 
And 
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The penden- 

cy of a prior 

action cannot 

| be pleadedin 
abatement. 


An informa- 
tion againſt 
juſtices of the 
peace for re- 
fuſing to grant 


And by the court It has been faid; that 
as the nuſance to the houſe, by ſtopping up 
divers windows, may be abated, before the 
defendant's term is expired, the plaintiff can- 
not at preſent maintain an action againſt his 
own leſſee for ſtopping them up: But we are 
of opinion; that the plaintiff may at preſent 
maintain an action for the injury to his inheri- 
tance, by obſtructing the ingreſs of light and 
air into the houſe; and that this action does 

as well lie againſt the plaintiff's own leſſee, as 
againſt any other perſon. 


Baines verſ Blackbourne. 


IN an action of debt, brought for the exer- 
ciſe of a trade contrary to the 5 Eliz. c. 4. 

the defendant pleaded in abatement; that a 
prior action was depending for the ſame 
matter. „ 

Upon a demurrer to this plea, it was holden 
to be bad. 

And by the court The pendency of a prior 
action for the ſame matter may be pleaded in 
bar to a ſecond action: But ĩt cannot be plead- 
ed in abatement. 8 


Rex verſ. The Juſtices of che Peace for 
the Town of Nottingham. 


PON a rule to ſhew cauſe, why an infor- 
mation for a miſdemeanor ſhould not 
be filed, it appeared; that the defendants, 
who were juſtices of the peace for the town 
of Nottingham, had refuſed to grant licen- 
ſes for twenty publick houſes in that town; 

that 
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that licenſes had for ſome years paſt been 
granted to the occupiers of thefe houtes ; and 
that the occupiers of theſe houſes and the de- 
tendants had, at a conteſted election for that 
town, a ſhort time before the time for licenſ- 
ing publick houſes, had for different candi- 
dates. „ 
The rule was made abſolute. 


And by Ryder Ch. J.—It has been truly 


ſaid; that the power of licenſing publick hou- 
ſes is ſo abſdlutely in the diſcretion of the juſ- 


tices of the peace, that this court will never 


award a mandamus for the licenſing of a pub- 


lick houſe : But it is equally true; that the 


abuſe of a diſcretionary power ought to be 
more ſeverely puniſhed than the abuſe of a 


power which is not diſcretionary. In the pre- 


ſent caſe it appears manifeſtly, that the power 


of licenſing publick houſes was very groſsly 
abuſed ; for it is not probable, that the occu- 
piers of twenty publick houſes ſhould all have 
ſo miſbehaved themſelves at the ſame time, 


Uppendale ver/. Lightfoot. 


For a writ of error, the error aſſigned 
vas; that the plaintiff in the original 
action had proſecuted his ſuit in perſon, and 
not by attorney. 3 
The judgment was aſſirmed. 
And by the court It is lawful for the 


as to make it improper to grant them licen- 


A plaintiff - 
may proſecute 
his ſuit in 
perſon. 


plaintiff in an action, to proſecute his ſuit in 


perſon. 


Ff Rex 
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An affidavit 
ought not to 
be entitled, 
unleſs there 
be ſome 
cauſe depend- 
ing in the 
court. 
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Rex ver/. Laurence. 


To a rule to ſhew cauſe, why an in- 
formation for a miſdemeanor, ſhould 
not be filed, it appeared; that the affidavit, 


upon reading of which the rule was made, 


was entitled Rex v. Laurence. 

The rule was diſcharged. 

And by the court—The affidavit whereupon 
the motion for this rule was made, ought not 


to have had any title; becauſe, until the rule 


A Scire Faci- 
as upon a 
judgment may 
be ſued out 


by a new at- 


rorney without 
the leave of 
the court. 


was made, there was no cauſe, under the 


name of Rex v. Laurence, depending in the 
court. . 


Huſſey verſ. Welby. 


3 a rule to ſhew cauſe, why the pro- 


ceedings upon a Scire Facias ſhould not 
be ſet aſide for irregularity, it appeared; that 
the Scire Facias, which was brought upon a 
judgment, was not ſued out by the attorney, 
who had been concerned in the original ac- 
tion; that the leave of the court had not been 


obtained for changing the attorney; and that 


no notice had been given of the attorney be- 
ing changed. | 
The rule was diſcharged. 


And by the court—lt the attorney retained 
in a cauſe be changed during the cauſe, with- 
out the leave of the court, or if notice be not 
given that the attorney is changed, the ſubſe- 


quent proceedings are irregular: But as a 
Scire Facias upon a judgment is a new ac- 


tion, in which there ought to be a new re- 


tainer, 


i 
' 
| 
| 


2 
| 
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tainer, the Scire Facias may be ſued out by a 
new attorney, without the leave of the court 


for changing the attorney, or giving notice 
that he 1s changed. 


Williams verſ. Williams. 


PON a motion to «tos the proceeding in An affidavit 
an action, upon the ground of the ac- that only a 
tion's being below the dignity of the court, ſmall ſum of 


© money is due, 
an affidavit was offered ; ; in which it was al. 2 


ledged; that no more than the ſum of five ined to be 
ſhillings and eight pence was due to the plain- read. ; 


tiff. 
No rule was made; the aſſidavit not being 
permitted tc to be read. 


Ff 2 Trinity 
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Trinity Term, 
28 & 29 Geo. 2. 1755. 


Sir Dudley Ryder, Chief Juſtice 


Sir Thomas Deniſon, } 
Sir Michael Foſter, f 7uftices. 
Sir J. Eardley Wilmot, | 


Goddard ver/. Law. 


If that which IN an action of aſſumpſit, the defendant, an 
is contained executor, pleaded ; that at the time of 
under a ſilt exhibiting the plaintiff's bill, he had fully ad- 
be bene miniſtered. 
. plaintiff replied; that at the time of 
| jected. zl; * U: 

exhibiting his bill; to wit, eight days before. 
the defendant hadafſets in his hands: 


Upon a demurrer to this replication, it was 
| holden to be good. 


And by Ryder Ch. ].—It has been faid ; that 


if iſſue be joined upon the replic tion, the de- 


te:\dant will not te allowed to zive evidence 


ot any money paid by him wit ain the eight 
days 
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days preceding the time of exhibiting the 
plaintiff's bill: But we are of opinion, that 
he may give ſuch evidence: that the words 
cight days before, which are contained under a 
ſcilicet, and are repugnant to the politive alle- 
gation in the replication, oughꝭ not to be re- 
garded. „„ 


Doley verſ. Pitſtow. 


N action of debt being brought upon a 
bond, and Oyer being prayed of the 
bond, the condition appeared to be; that the 
defendant ſhall perform the award of A. B. 
and C. D. ſo as an award be made by them, 
on or before the thirteenth day of March 
then next enſuing ; otherwiſe, that the defen- 
dant ſhall perform the umpirage of ſuch per- 
ſon as ſhall be choſen umpire by the ſaid A. B. 


and C. D. ſo as the umpire ſhall make an um- 
pirage, on or before the ſeventeenth day of 


the ſaid March. 
The defendant pleaded; that 4. B. and 


C. D. did not make an award on or before the 
{aid thirteenth day of March; and that no 


perſon was choſen umpire by them, after the 
faid thirteenth day of March. 


The plaintiff replied ; that before the ſaid 


thirteenth day of March, to wit, upon the 
eleventh day of that month, F. F. was choſen 
umpire by the 1iaid A. B. and C. D. and that 


an umpirage was made by the ſaid E. F. on 


or before the ſaid ſeventeenth day of March. 
Upon a demurrer to this replication, the 


An umpieage 
is good, al- 
though it be 
made by an 
umpire, cho- 
ſen before the 
time for mak- 
ing an award 
is expired. 


queſtion was, whether the arbitrators could 


chooſe an umpire, before the time allowed 


tor their making an award was expired. 


It 
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It was upon great e e holden that 
they might. 

And by Ryder Ch. J.—The caſe of Reynolds 
v. Gray, Salk. 70. has been cited and relied 
upon; in which it was faid by Holt Ch. J. that 
arbitrators cargot chooſe an umpire, until the 
time allowed for their making an award is ex- 
pired. It does not appear from the report of 
that caſe in Salteld, or from another report 


thereof in Lord Raymond 222. whether there 
were any words in the rule of court, by which 


the arbitrators were appointed, to reſtrain 
them from chooling an umpire, until the time 
allowed for making an award is expired. If 
there were ſuch words in the rule, that caſe 
is of no authority in the preſent caſe, where- 


in the arbitrators are not ſo reſtrained. If 


there were not ſuch words in the rule, we 
are of opinion; that the cafe is not law. In 
the caſe of Jennings v. Vandeputt, Cro. Car. 
263. it is laid down; that arbitrators may 
chooſe an umpire defore the time allowed for 


their making an award is expired; and that 


an umpirage made by the umpire, ſo choſen 
is good, in caſe the arbitrators do not make 
an award within that time. The ſame is laid 


down in the caſe of Taten v. Mitchell, 1 Roll. 


Abr 262. and 1 in that of Elliot v. Cheval, 1 


 Lutw. 41. In the caſe of Cordiwell v. Mac- 
 karell, Trin. 17 G. 2. in this court, the autho- 


rity of theſe caſes was recognized; and it 
was therein holden; that an umpirage made 
curing the time allowed for making an award 

is good, in cafe the arbitrators 40 not make 


an award within the time. 


Sir 


reg gs'gggg gr 


CN 
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Sir Joſeph Hankey and Company ver/. 


Wilſon. 


TT TPON a rule to ſhew cauſe, why 2 new Aqual proof, 
trial ſhould not be had in an action of _ wed 
umpſit, it appeared; that the action was f an indorior 
_ by the plaintiffs, as indorſees of a —— 4 — 
dill of exchange; that the defendant had ac- always neceſ- 
cepted the bill; that there was no actual proof, fary. 
that the name of one of the indorſors of the 
bill is of his hand-writing; that the name of 
that indorſor, and the names of all the other 
indorſors were upon the bill at the time of its 
being accepted ; that at the time of his accept- 
ingit, the defendant promiſed to pay the bill; 
and that upon this evidence, which was left 
by Ryder Ch. J. to the jury, a verdi& was 
found for the plaintiffs. 
The queſtion was, Whether upon this evi- 
deer. the matter ought to have been left to the 
ury ! : | 
It was holden that it ought. 
And by the court—lt is in the general ne- 
ceiſary, to give actual proof, that the name 
of every indorſor is of his hand- writing: But 
it is not neceſſary to do this in every caſe. In 
the preſent caſe, it was a matter proper for 
the determination of the jury, whether the 
acceptance of the bill, when all the indorſors 
names were upon it, together with the pro- 
miſe to pay, did not amount to an admiſſion, 
that the name of every indorſor is of his hand- 
writing; in as much as, ſuch an admiſſion 
would ſuperſede the neceſſity of actual proof, 
that the name of any indorſor is of his hand- 
writing. 
Brenan 


— 
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Brenan ver. Currint. 


If there be a JIN a caſe reſerved, in an action of Trover, 
ſpecial agree- it was ſtated ; that an agreement was en- 


ment, the ge tered into by the plaintiff aud the defendant, - 


. - whereby the ſum of ten ſhillings and ſixpence 


thing deliver- Was to be paid to the defendant, a farrier, for 

ed is thereby curing the plaintiff's mare of a diſtemper, as 

waved. ſoon as ſhe ſhould be cured, and likewiſe a 

_ reaſonable ſum of money for keeping the 
mare, until ſhe ſhould be cured ; that in pur- 
ſuance of this agreement, the mare was deli- 
vered to the defendant; that after the mare 
was cured, the plaintiff tendered the ſum of 
ten ſhillings and ſixpence to the defendant for 
the cure, and at the ſame time demanded the 
mare; that the defendant refuſed to deliver 
the mare, unleſs the plaintiff would pay a groſs 
ſum of money for the cureand keeping of the 
mare; and that the action was brought tor the 
converſion of the mare. 


The queſtion was, whether the defendant 


had a right to detain the mare? 
It was holden that he had not. 


And by Ryder Ch. J—as the ſum of ten 


ſhillings and ſixpence, the ſum agreed to be 
paid for the cure, was tendered to the defen- 


dant, he certainly had not a right to detain 


the mare on account of the cure. 

It has been faid; that a farrier has a right 
to detain a beaſt delivered to him to be 
cured, until the money due for keeping the 
beaſt is paidor tendered: But it is not neceſſary 
to give any opinion upon this point; for altho' 
we ſhould be of opinion, that a farricr has, 

iu 
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in the general, ſuch a light; yet it would be 
ccar, that the defendant had not in the pre- 
ſent caſe a right t detain the mare; becaute 
his general right to do this, in cafe he had ſuch 
2 right, was waved by the fpecial agreement, 
Nat a reaſonable tum of money was to be paid 
to him for keeping the mare, until ſhe ſhould 


b< cured, 
Rex ver/. Bathurſt. 


IN an indictment for a forcible entry, it was If any count 
charged in the firſt count; that the defen- in an _ 
dant did unlawfully and injuriouſly, with force — * 
and arms, and with a ſtrong hand, enter into a jadiament is 
meſſuage in the peaceable poſſeſſion of the good. 
proſecutor, againſt the form of the ſtatute. In 
the ſecond Count it was charged; that the de- 
fendant did unlawfully and injuriouſly, with 
force and arms, enter into the dwelling houſe 
of the proſecutor. „ 
Upon a demurrer to this indictment, one 
queſtion was, wnether the firſt count be good? 
The juſtices were all of opinion; that this 
count is not good upon the ſtatute, becauſe it 
is not therein ſnewn, what eſtate the proſecu- 
tor had in the meſſuage ; for he might be only 
tenant at will, and if he were ſo, a forcible en 
try upon the meſſuage is not an offence againſt 
the ſtatute. 
| Ryder Ch. J. and Foſter J. were of opinion; 
that although the firſt count be not geod upon 
the ſtatute, it is, notwithſtanding the conclu- 
ſion thereof, good at the common law: And 
Faſter J. mentioned the caſe of Page v. Harwood, 
All. 43. in Which it was holden; that, notwith- 
Go ſtanding 
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ſtanding the offence charged in an Indictmen: 


be not an offence againſt a ſtatute, and the 


concluſion of the indictment be againſt the 


form of the ſtatute, the perion indicted may 
be found guilty of an offence at the common 


law, in caſe the offence charge be an offence 
at the common law. He added; that forcible 
entry is an offence at the common law, and 
not one created by the ſtatute ; for that the 


ſtatute does only, by ordering poſſeſſion to be 


reitor-d, give a more ſpeedy remedy. 
Demſon J. admitted; that a count in an in- 

dictment may, in ſome cafes, be good at the 

common law, although the concluſion thereof 


be againſt the form of the ſtatute : But as the 


entry is charged in the firſt count in the pre- 


ſent indictment to be into a meſſuage, and to 
be with a ſtrong hand, which words are con- 


tained in the ſtatute againſt forcible entry, he 
doubted whether that count, as it appears to 
be a count upon the ſtatute, be good at the 
common law. He added; that in 2 H. H. 
Pl. C. it is laid down; that if a perſon be indict- 
ed upon a ftatute, and the charge in the in- 


dictment do not bring him within the ſtatute, he 


ſhall not be put to anſwer upon this indictment 


for an offence at the common law. 


Milnot J. gave no opinion upon this queſ- 
—_ | - 

Another queſtion was, Whether the ſecond 
count be good ? 

It was holden that it is. 

And by Ryder Ch. J.—It has been ſaid; 
that as the entry is not charged in this count to 
be with a ſtrong hand, as well as with force and 
arms, there is not a charge of actual force; 
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in as much as, the words force and arms which 
are contained in the declaration in every action 
of treſpaſs, do not neceſſarily imply actual 
force. As the words with a ſtrong hand are 
contained in the ſtatute, it is neceſſary that 


theſe words ſhould be contained in an indict- 


ment upon the ſtatute : But it is not neceſſary, 


that theſe words ſhould be contained in an in- 


diament at the common law for a forcible en- 
try. The words force and arms, in an indict- 
ment at the common law for a forcible entry, 
do always mean actual force; and if iſſue had 


been joined in this indictment upon the plea of 


not guilty, actual force muſt have been proved, 
or the defendant could not have been found 
guilty upon the ſecond count ; an entry with- 


out actual force being no more than a treſpaſs. 
It is alledged in this count ; that the defen- 
dant had not a right of entry into the proſecu- 


tor's dwelling-houſe; and the defendant by 
demurring has admitted that he had not : But 
if he had, his obtaining poſſeſſion thereof by 
force was tortious ; and it would be extremely 
hard, that the proſecutor, who had been tor- 
tiouſly deprived of the poſſeſſion of his dwell- 
ing houſe, ſhould, in order to recover it, be 
forced to ſubmit to the trouble, expence and 
delay of an <jeAmentr. 
It is material; that the entry is in this count 
charged to be into a dwelling houſe ; for a 
dwelling houſe is of great regard in the eye of 
the common law. A dwelling houſe is called 
a man's caſtle , and upon the idea of its being 
ſo, it is lawful for him to aſſemble perſons to 
aſſiſt in the defence thereof. The offence of 
burglary at the common law cannot be com- 
mitted, unleſs the houſe broken and entered 
Gg 2 were 
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were a dwelling houſe. It is in the general 
unlawful, to break open the door of a dwelling 
houſe; although it be done to execute the 
proceſs of the law. _ 

As we are all of opinion; that the ſecond 
count is good, it would be to no purpoſe, to 
let this caſe ſtand over for conſideration as to 
the firſt count ; fo. whatever might be the ul- 


timate opinion of the court as to that count, 


there muſt, as one count is good, be judg- 


ment for the king. 
Rex ver/. The Inhabitants of Horſley. 


The fon of a LN an order of ſeſſions it was ſtated; that 
certificated the Pauper was born in the pariſh of Halling- 

man may fſclgugh, whilſt his father reſided there under a 
Bain a ſettle- certificate from the pariſh officers of Horſley, ad- 


ment, by a 


hiring and dreſſed to the pariſh officers of Holling ſclough , 


ſervice in a that at the age of twelve years he was hired for 


third parith. a year in the pariſh of Peck, and ſerved the 


ear. | 
2 The queſtion was, Whether the Pauper did 
gain a ſettlement in the pariſh of Peck ? 

It was holden, that he did. 

And by the court—The caſe of Rex v. The 
Tinabitants of Silton, Hil. 21 G. 2. is almoſt in 
point. It was in that caſe holden; that the 


{on of a certificated man, who was born in the 


pariſh of //mcanton, during his father's reſi- 
dence there under a certificate from the pariſh 
_ officers of Siltan, addreſſed to the pariſh officers 
of J/incanton, gained a ſettlement by ſerving 
as an apprentice in the pariſh of Hor fingion. 


Rex 


0 
1 
t 
| 
c 


Trinity TC. . 20 & 29 Ge. 2. 1955. 229 


Rex ver. Hanſon. 


PON a motion to quaſh an indictment An Indict- 
for a cheat, it apprared ; that the de- ment, wed 
fen-iant, intending to deceive and defraud * * — 
S. prat- nded and affirmed to him, that ſhe no to be 
was a liagle woman, and that her name was quathe!. 
Flier ; by means whereof ſhe obtained credit 
from F. 's. for board and lodging to the 
amount of three pounds ; whereas ſhe was in 
truth a married woman, and the wife of a poor 
labouring man of the name of Hanſon. 
A rule to ſhew cauſe was refuſed. 
And by Ryder Ch J.—We are inclined to be 
of opinion; that the indictment is good: But 
it is not neceſſary to give a poſitive opinion as 
to that; for unleſs an indictment be clearly 
bad, which the indictment in the preſent caſe 


certainly i is not, the court will not quaſh 1 it. 
Rex verſ. Nichols and Another. 


Mandamus having been awarded, whereby The coſts, 
the ad who were juſtices of — ol be 
the peace, were commanded to appoint over- gn fer 


ſeers of the poor for Walſal Foreign, the return — * 


was; that Walſal Foreign is not a diſtinct di- ought not to 
viſion from Walſal Borough. 85 be paid. 
A rule was afterwards made, to ſhew cauſe, 
why an information ſhould not be filed againſt 
the defendants for a falſe return. 


Upon 
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Upon ſhewing cauſe to this rule, a feigned 
iſſue was with conſent ordered, to try whether 
Maulſal Foreign be a diſtinct diviſion from Wal- 
fal Borough; and it was iniei ted in the rule for 
the feigned iſſue, that coſts ſhall abide the 
event of the trial. | TR 

It being found by a verdict, that alſal 
Foreign is a diſtinct diviſion from Walſal Bo- 
rough, and a petemptory Mandamus being 
awarded; the queſtion was, Whether the de- 


fendants ought to pay the coſts of the rule for 


the information, which were incurred by the 
Proſecutor before the feigned iſſue was ordered? 
It was holden, that they ought not. 
And by Ryder Ch. J.—It has been ſaid; 


that if the rule for the information had been 


made abſolute, and there had been a verdict 
againſt the defendants, the court, unleſs they 
would have conſented to go before the maſter, 
would, as has in ſome caſes been done, have 


ſet a fine ſo large, that the third part thereof 


might have been ſufficient to reimburſe the 
proſecutor his coſts, or at leaſt a conſiderable 
part thereof; and it has been inferred ; that 
as the queſtion would have been the ſame 
upon the information, as it was upon the 
teigned iſſue, the coſts of the rule for the infor- 
mation ought to be paid. But all this pro- 
ceeds upon a miſtake; for as the queſtion in 
the information would in effect, have been a 
queſtion concerning a civil right; namely, whe- 


ther Walſal Fareign ought to have ſeparate 


overſeers : The court, although there had been 
2 verdia againſt the defendants, and they 
nad refuſed to go before the maſter, would 
:0* have fer a large fine. 


We 


| 
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| 
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We do moreover deſire to have it under- 
ſtood ; that, whatever may have been hereto- 
fore done, the court will not for the time to 
come {ct a larger fine, in any caſe of a convic- 
tion upon an indictment, than the nature of 


the offence does require ; although the perſon 


convicted refuſes to go before the maſter. 


Rex ver/. The Inhabitants of High and 


Low Biſhopſide. 


IN an order of ſeſſions it was ated ; that Only the ga- 


Jonathan Foye reſided ſome years in the pa- riſh, to whick | 


rith of High and Low Biſhopfide, under a certifi- 
cate from the pariſh officers of Memwith cum Dar- 


Lou Biſinꝑſide; that during his reſidence under 
the certificate, he purchaſed a houſe in the pariſh 
of Dacre cum Buerley for the ſum of ten pounds, 
and went to dwell therein; that upon his go- 


ing to dwell in this houſe, he carried the certi- 


ficate, under which he had reſided in the pa- 
riſh of High and Low Bifhopfide, and delivered 


it to the pariſh officers of Dacre cum Buerley; and 


that the Pauper ſerved an apprenticeſhip with 
Jonatha Foye, whilſt he dwelt in the pariſh of 
Dacre cum Buerley. 

The queſtion was, Whether the Pauper did 
gain a ſettlement in the pariſh of Dacre cun: 
Buerley ? | Y 
It was holden that he did. 

And by Ryder Ch. J.—No pariſh is by the 8 


S9. z. c. zo. obliged to receive a perſon 


under a certificate, unleſs the certificate be 
addreſſed to its officers ; and conſequently, no 


pariſn, 


a certificate 
is addreſſed, 
can avail it- 


ley, addreſſed to the pariſh officers of High and elf thereof. 


* 
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pariſn, except the pariſh to the officers of which 
a certificate is addrefled, can avail itfelt of 


the certificate. The delivering of the certifi- 
cate to the pariſh officers of Ducre cum Buerley, 7 
beſid-s being nugatory, was quite unn=ceflary, | 
in as much as Jonathan Foye had a right to | in 
dwell in the houſe he had bought without a w 
Certificate. It may be inferred, from the 2 | m 
Ann. c. 18. by which it is provided, that aan ©: 
apprentice to a certificated man ſhall not gain - m 
a ſettlement in the pariſh, to the officers of af 
which the eertificate is add eſſed, that ſuch an at 
apprentice may gain a ſettlement in any other 
pariſh. 85 fo 
Aſhworth verſ. Lord. | - 
n PON a rule to ſhew cauſe, why judg- 1 
* of CJ ment ſhould not be arreſted in an aftion tl 
two things, Of covenant, it appeared; that the action was 
it isnot ne- brought upon a covenant in a leaſe, under 
ceſſary to. which the defendant was bound to pay annu- 
Fleaion ally to the Plaintiff two hens, or in lieu thereof 
dich ſhall one ſhilling, at the election of the plaintiff, | 1 
be paid. and the breach aſſigned was, that the defen- b 
cn did not pay either the two hens or the | ce 
_ ſhilling. 8 9 : 
The rule was diſcharged. fe 
And by Ryder Ch. J.—lt has been ſaid; that | c 
the plaintiff ought not to have judgment, be- 01 
— it is not alledged in the declaration, tat b 
he had made an election. If the breach aſign= C0 
ed were, that the defendant did not pay one 
of the two ſhillings, the plaintiff muſt have c 
ailedged, that he had made an election to {| #4 


have that thing paid: But as the breach aſ- 
ſigned is, that the defendant did not pay ei- 
ther of the two ſhillings, it was not neceſſary 
for the plaintiff to alledge, that he had made 
an election, 
ex 
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Rex ver /. Roch. 


AE defendant, who had been convicted An aihdavit, 
1 upon an indictment for an aſſault, be- Os 
ing brought up for judgment, an affidavit no evidence 
was offered, in order to mitigate the puniſh- was given at 
ment, in which it was all-dged ; that previ- the trial. was 
ouſly to the aſſault, the proſecutor had very e le be 
much provoked the defendant: But it did not ad. 
appear; that any evidence was given of this 


at the trial. 


The court would not permit the affidavit 
to be read. 3 . 

And by Ryder Ch. J.—If there were ſuch 
provocation, evidence ought to have been 
given of it at the trial ; that being the proper 


time for the defendant to have availed himſelf 


thereof, 
Green verſ. Haſſel. 


N attorney had delivered two ſeparate Anattorney's 
bills; one of which was for fees and diſ- bill for mak- 

burſements in cauſes, the other for making ug convey” | 
conveyances. _—_ 
Upon a motion that both bills might be re= 
ferred to be taxed, the caſe of Dalſſon v. Hart- 
clife was cited; in which the Court of Chancer 
ordered one bill of a ſolicitor for fees and diſ- 
burſements in cauſes, and another for making 
conveyances to be taxed. 

A rule was made to ſhew cauſe, which, no 


cauſe being ſhewn, was afterwards made ab 
ſolute. 


Hh Clark- 


Wy 


— ' 
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Clark ver/. Glaſs. 


If a traverſe IN an action of debt upon a bond, thc de- 
be to the tendant pleaded ;' that the bond was ex- 
— whoſe mat- ied by him through force and reſtraint of 
ter pleaded, cuted by him through force and rentraint © 
it muſt con- Impriſonment. 

_ clude tothe The plaintiff rephed; that the defendan: 


country. executed the bond of his own free will; with 


out this, that he executed it through force and 
reſtraint of impriſonment, and concluded with 
an averment. : . 
Upon a demurrer to this replication, the 
queſtion was, Whether the concluſion, be 
good? | 
It was holden, that it is not. 
And by Ryder Ch. J.—The true diſtinction 
as to this point is, in our opinion, taken in 
the caſe of Hayward v. Davis and Another, Farr. 
105. namely, that if a traverſe be only to a 


particular fact of the plea, it muſt conclude 


with an averment : But if to the whole plea, it 
muſt conclude to the country. In the pre- 
ſent caſe, the traverſe is to the whole of the 
plea ; and conſequently, the concluſion ought 
to have been to the country. 


_ Cope verſ. Marſhall. 


Anamenc- FT PON a rule to ſhew cauſe, why the de- 
ing a new b claration in an action of treſpaſs ſhould 
right of acti- not be amended, by adding the words, and free 
. = = Chaſe, 
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Chaſe, after the Words free Warren, it appear- 
ed; that the plaintiff had alledged, that 
the defendant broke and entered his free war- 
ren; and tnat the action had been commenced 
more than two terms. ; 
The rule was diſcharged. 

And by the court—By the amendment in- 
tended a new right of action would be alledg- 
ed; a free chaſe being quite a different thing 
from a free warren. It is likewiſe probable, 
that the defendant, if the amendment ſhall be 
permitted, will be rendered incapable of mak- 
ing any defence. As the declaration now 
ſtands, he may preſcribe for a right of com- 
mon in the free warren ; becauſe a right of 
free warren muſt always be founded upon a 
grant : But, as a right of free chaſe can only 
be acquired by preſcnption, the defendant will 
not be able to preſcribe for a right of common 


in the free chaſe; it being a rule of law, that 


one preſcriptive right cannot be ſet up againſt 
another. The caſe of Bearcroft v. The Hun- 
dreds of Burnhan and Stone, 3 Lev. 347. has 
been cited ; in which, after the plaintiff had 
alledged in his declaration a robbery of himſelf, 
leave was given to amend, by alledging that 
the robbery was of a ſervant. The caſe of the 
Executors of the Duke of Marlborough v. Widmore, 
Hil. 4 G. 2. in this court, has likewiſe been 
cited; in which, after the plaintiffs had alledg- 
ed in their declaration a promiſe to their teſta- 
tor, leave was given to amend, by alledging 
a promiſe to themſelves. But the amendments 
in bota theſe caſes, were allowed upon the ve- 
ry particular circumſtances of the caſes. In 
the former caſe, which was an action upon the 
ſtatute of Hue and Cry, the time for bringing 

H h 2 a new 
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a new action was expir-d. In the latter caſc, te 
which was an action of Aſumpfit, as the deſend. 40 
ant had pleaded the ftatute of limitations, the | 6c 
plaintiffs muſt not only have failed in that ac- ce 
tion, unl'eſs leave had been given to amend : 40 
But et would have been too late to bring a new 00 
action; ux years being elapſed ſince the pro- ce 
mii was made to themtelves. In the pre- 60 
ſent caſe, the plaintiff may diſcontinue and 44 
bring a new action, and contequently there 0e 
is no neceſſity to depart from a general rule of | & 
law ; namely, that an amendment, by which 1 
a new right of action would be alledged, ought cc 
not to be permitted. The giving leave to | « 
2mend in the pretent caſe would, moreover, be 40 
contrary to another general rule of law ; which « 
is, that fuch an amendment as amounts to the 6 
adding of a new count, which the amendment 6 


intended certainly does, ought not to be per- 
mitted, after the action has been commenced 
two terms. | 


Doe on the Demiſe of Barnard and Fen- 
ton ver/. Reaſon. 


A remain- I N an action of Ejectment, it was found by 
der, limited F a ſpecial verdi&; that Edward Brogden, be- 
by p wall P2 ing ſeiled in fee o the premiſſes in queſtion, de- 
2 vited them in the following words: © 1 give 
ways veſt e © and devite all my meſſuages in Leeds to my 
inflan'e the “ wife Elizbeth, tor the term of her natural 
teflator dies. « life, without impeachment of waſte ; and 

after her deceaſe, I give and deviſe the fame 
to Elizabeth Croſon my niece, for her natural 
life, without impeachment of waſte ; and 
immediately after her deceaſe. I give and 
& deviſc the ſame to ſuch iſſue of the body of 
„ my ſaid nicce, as ſhall be then living; and 


Cc to | 
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„ to the heirs of ſuch iſſue; that is to ſay, in 
“ caſe there ſhall be only 1uc iſſue one child, 
&« then I give the whole to that one child and 
« its heirs; and if there ſhall be iſſue two or 


„ more children, then to ſuch two or more 


children equally amongſt them, ſhare and 
© ſhare alike, and the heirs and aſſigns of 
“ ſuch two or more children, to take both 
freehold and inheritance as tenants in com- 


© mon, and nat as joint tenants; and in caſe 


my ſaid miece ſhall die without iſſue of her 


body then living; or in caſe all ſuch iſſue 
“ ſhall die without iſſue, ſo that all and every 
the deſcendants of her body ſhall be dead 
% without iſſue, then, and not before, I give 
and deviie all the aforeſaid premiſes to my 
% couſins Thomas Barnard and James Fenton, 
„their heirs and aſſigns for ever.” : 


It was likewiſe found that upon the teſtator's 


death in the year 1744, his wife entered; that 
upon her death in the year 1950, Elizabeth 
Croſon entered; that ſhe afterwaids intermarri- 
ed with the defendant ; that in Trinity Term 


1751, the defendant and his wife ſuffered a 


common recovery, and declared the uſes 
thereof to themſelves for life, with remainder 


to the defendant in fee; that the defendant's 


wife died in Oftober 1752; that ſhe never had 
any iſſue of her body; that James Fenton, one of 
the leſſors of the plaintiff, is one of the deviſees 
of Edward Brogden ;, and that Thomas Barnard, 
the other leſſor of the plaintiff, is the eldeſt fon 
and heir of the other deviſee Thomas Barnard. 

The queſtion was, Whether the leſſors of 


the plaintiff ought to recover ? 


It was holden, upon great conſideration, 
And 


that they ought. 
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And by Ryder Ch. J.—It has been ſaid; 
that the devile to 7 komas Barnard and James 
Fenton may take effect, by way of executory 


deviſe: But we are of opinion, that as it may 
take effect by way of remainder, it cannot 
take eticct by way of executory deviſe. In 


the cate of Purefoy v. Rogers, 2 Saud. 588. it 


was holden ; that wherever a remainder is limit- 
ed upon an eſtate of freehold, which is capa- 
ble of ſupporting a remainder, the limitation 


ſhall never be deemed an executory deviſe. 
It has been ſaid; that an eſtate in fee is de- 


viſed to the iſſue of E/;zabeth Croſen. If this 
were ſo, the deviſe to Thomas Barnard and 


James Fenton would certainly be void; becauſe 


no eſtate can be limited upon a fee : But we 


are of opinion; that only an eſtate tail is de- 
viſed. An eſtate in fee would certainly have 


paſſed, by the words in the former part of this 


will, to the iſſue of Elizabein Croſon : But it ap- 
pears from ſubſequent words, to be the mani- 
feſt intention of the teſtator, that the iſſue 
ſhould only take an eſtate tail; and it is a ſet- 


tied rule in the conſtruction of a will, that the 


meaning of former words therein contained 


may be reſtrained by fubſequent words. 
It has been faid ; that the remainder deviſed 


to Thomas Barnard and James Fent'n was contin- 


gent; becauſe its taking effect depended upon 
the contingency of Elrzabeth Croſon's dying 


without iſſue : But we are of opinion; that it 
was a veſted remainder, and conſequently, 


that it is not barred by the recovery. If a re- 


mainder be limited by a will to a perſon 
Eſſe at the time of the teſtator's death, it does 
always veſt en mſtante the teſtator dies; al- 
though a contingent remainder, which, it the 

N contingency 
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Contingency whereupon it depends had hap- 
pened, would be antecedent thereto, be limit- 
ed by the ſame will. In the preſent caſe, the 
remainder to Thomas Barnard and James Fenton 
did veſt at the time of Edward Brogden's death; 
although the remainder to the iſſue of Elxabeth 


Cyſen could not veſt ; becauſe there was not at 


that time any child of Elizabeth Croeſon. The 
remainder to Thomas Barnard and James Fenton, 
in caſe a child had, after the death of Edward 


Brogden, been born of the body of Elizabeth 


| Cro/on, would have opened, in order to let in 
the remainder that child : But it would never- 


theleſs have continued to be a veſted remain- 


der, and upon the event of the child's dying 


Rex verſ. Powell. 


PON a rule to ſhew cauſe, why an in- An informa- 
formation in the nature of a quo warrants tion for the 


ſhould not be filed, it appeared ; that the in- 


of a franchiſe 


formation was moved for on account of the may be filed, 
defendant's having executed the franchiſe of a although rhe 
freeman of a corporation; and that the defen- franchiſe is 


rule was made to ſhew cauſe. 
The rule was made abſolute. 
And by the court—lt does not appear clear- 
ly, that the franchiſe was ſurrendered in the 


proper manner : But if it were, the defendant, 


in caſe he had not a right thereto, ought to be 
puniſhed for the uſurpation. It is neceſſary 
that there ſhould be, in a caſe like the preſent, 
a diſclaimer upon record. If there be not, no 
puniſhment can be inflicted upon the perſon 
who has uſurped the franchiſe ; for the court 

cannot 


urrendered. 


dant had ſurrendered the franchiſe before the" 
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cannot ſet a fine for the uſurpation, unleſs 
there is ſuch a diſclaimer. 


Perry ver. Nicholfon. 


An award, I TPON a rule to ſhew cauſe, why an 

by which award ſhould not be fet aſide, it ap- 

wane z- peared; that coſts were awarded; and that 

— the ſum to be paid for coſts was not aſcertained. 
I.)he rule was diſcharged. = 

And by Ryder Ch. J.—1t has been ſaid; that 

as the ſum to be paid for coſts is not aſcertain- 

eds, the award is bad for uncertainty : But 

the award is not bad on that account ; for the 

ſum to be paid may be aſcertained by the off 


cer of the court, whoſe province it is to tax 


coſts. In the caſe of Furnis v. Hallom, 2 Barn. 
140. it was holden by the court of Common 
Pleas, in a caſe like the preſent, that the coſts 
might be taxed by one of the Prothonotaries. 


Mitchell ver/. Robinſon. 


A NY for 


Motion being made to ſtay the 
5 png Be \ ings in an action, upon the ground of 
| pay — 4 the action's being below the dignity — court, 


upon the an affidavit was offered, it which it was alledg- 
payment of ed; that the ſum of forty ſhilling is not due to 
what is due. the plaintiff; and it was faid, that in the court 


Refuſed. of Exchequer the proceedings in actions have 


been frequently ſtaid upon ſuch affidavits. 
A rule to ſhew cauſe, why the proceedings 
ſhould not be ſtaid, was refuſed ; the affidavit 
not being permitted to be read. 3 


And 
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\ 
And by Demon J —This court has always 
obj-cted to the reading of ſuch an affidavit : 
But the matter has been lometimes referred to 
the Mafter. 
An abſolute rule was made, for referring it 
to the maſter, to fee what is due to the plain- 
uff, and that upon the payment of what is 
doe, with the coſts of the action and of this 
application, the proceedings ſhall be ſtaid. 


Rex verſ. Davies. 


Motion was made upon the laſt day of An infortha- 

| this term, for a rule to ſhew cauſe, why tion is not to 
an information in the nature of a quo warranto be moved for 
ſhould not be filed. day of 
The court, upon being informed by the ſe- term. 
condary of the Crown Office, that by the prac- 

tice of court ſuch a rule ought not bo be mov- 

ed for upon the laſt day of a term, refuſed to 

make a rule to ſhew cauſe. 

But Deniſe J. inclined to be of opinion; 

that the practice of not moving upon the laſt 

day of a term, for a rule to ſhew cauſe why 

an information ſhould not be filed, is confined 

to an information for a miſdemeanor, and does 
not extend to an information in the nature of 
4 quo Warrants. 


RY  Michaelmas 


An informa- 
tion filed a- 
inſt a juſ- 


0 of the 


ace, for 
improperly 
diſchar ing a 
priſoner. 


upon a recognizance being entered into for 


in the ſum of one thouſand pou 


Michaelmas Term, 


29 Geo. 2. 1755. 


Sir Dudley Ryder, Chief Fuſtice. ; 


Sir Thomas Deniſon, 1 | 
Sir Michael Foſter, (Fuſtices. 
Sir John Eardley Wilmot, | ; 
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Rex verſ. Lediard. 


ON a rule to ſhew cauſe, why an in- 
formation for a miſdemeanor ſhould 
not be filed, it appeared; that J. S. had been 


committed to priſon by a juſtice of the peace, 


for ſeducing ſeven workmen in the manufac- 


ture of glaſs to go out of this kingdom into a 
foreign country; that the defendant, who was 


alſo a juſtice of the peace, had diſcharged J. &. 


his appearance, by which he was himſelf bound 
nds, and two 
other perſons in the ſum of five hundred 
pounds each; that the two perſons were, in 


fact. worth nothing; and that J. S. imme- 


diately after his diſcharge, went out of the 
kingdom. N 


The 


— 
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The rule was made abſolute. 

And by Ryder Ch. J.—It has been faid; 
that the defendant might be ignorant of the 
poverty of the two pei ſons who entered into the 
recognizance ; But it was his duty, before he 
diſcharged the priſoner, to have made a ſtrict 
enquiry as to their circumſtances. Beſides the 
defendant's failing in this, the ſum in which the 
recognizance was entered into, is much too 
ſmall ; the puniſhment, inflicted in ſuch caſe 


by the 23 E. 2. c. 13. being a penalty of five 


hundred pounds, and twelve months impriſon- 
ment, for every workman ſeduced. 


Drummond and Catharine his wife, ad- 


miniſtrators of Aſhe ver/. The Duke 
of Bolton. 5 


N action of debt being brought upon a The penalty 
bond, in the penalty of fix thouſand of a bond is 
pounds, and Oyer being prayed of the bond, — ſaved, 
the condition, after reciting that a marriage was ** ough 2 
intended to be had, between the plaintiff Ca- ſunctive con- 
tharine daughter to the defendant, who was at dition cannot 


that time Lord Harry Paulet, and William Asie, de perſorm- 


appeared to be; that if the defendant ſhall puy * 


or ſecure to the ſaid Catharine, or to her chil- 


dren by the ſaid William Afhe, three thouſand 
nds, within fix months after the defendant 
ſhall become Duke of Bolton, then the obliga- 
tion to be voc. 
The defendant pleaded ; that FVilliam Afe 


died without leaving any child born of the bo- 


dy of the plaintiff Catharine, before the defend- 
ant became Duke of Bolton; and that the 
plaintiff Catharine was not with child at the 
time of the death of the ſaid William Afhe. 

Se 112 Upon 
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Upon a demurrer to this plea, it was holden 
to be bad. 
And by the court—Laughter's caſe, 5th 
Rep. 22. has been cited and rched upon; in 
which it is laid down, that if the condition 
of a bond, confiiting of two parts, be in 
the disjunctive, and the pertormance of one 
part, which, as well as the performance of 
the other part, was poſhble at the time of 
entering into the bond, be rendered impoſ- 
ſible by the act of God, the penalty is ſaved; 


But we are of opinion; that this doctrine, 


which does not appear to be laid down by the 


court, but to be the reaſon given by the re- 


porter for the judgment of the court, is laid 


down too largely. It is a general rule, that the 
intention of the parties is to be regarded in the 


conſtruction ofa deed ; and it ſeems very rea- 


ſonable, that this rule ſhould be obſerved in 


conſtruing the condition of a bond. If the 
laintiff Catharine, at the time the defendant 
came Duke of Bolian, had one or more chil- 


been in the defendant's power, to pay the 
three thouſand pounds to her, or to the child 
or children: But it never could be the intention 
of the paities, that the money ſhould not be 
paid to the plaintiff Catharine, in caſe ſhe 
ſhould not have a child by William Ahe, at the 


Hime the defendant fhould become Duke of 


Falion. The conſequence of adhering to the 
doctrine of Langhter's caſe would be, that in 


caſe the plaintiff Catharine had been dead at the 
time the defendant became Duke of Bolton, and 


ſeveral children of hers by William Aſhe had 
been at that time living, thoſe children would 
not have been entitled to the money. 

Coupland 
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dren by William Aſie, it would, perhaps, have 7 
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Coupland verſ. Frinbow. 


PON a writ of error, brought upon a A writ of 
judgment of the court of Common enquiry in an 
Pleas by default, the error aſſigned was; that 2&0" by bill 
the writ of enquiry, which was returnable upon = ** 
a general return day, ought to have been re- 


turnable upon a day certain; the action, which upon a gene- 


was againſt an attorney, deing commenced by ral return 


bill, and not by original. 8 
The judgment was affirmed. 
And by the court In the caſe of Launder v. 


Cripps, Hil. 6 G. 2. in this court, wherein the 


ſame matter was aſſigned for error as is done 
in the preſent caſe, it was holden to be only a 
miſcontinuance, and that it is | Cured by the 
ſtatutes of Feofails. 


Rex ver Feutaby cad Eight Others, 


PON a writ of error, brought upon a , i 
judgment of the court of King's Bench of ouſter can- 
in Ireland, it appeared; that in an information not be given 
filed in the court of King s Bench in Ireland, the com- 


it was charged; that the 8 had aſurp- 3 — 


ed the franchiſes of free Burgeſſes of the cor- on in the na- 


poration of Newtown in Ireland , that the plea ture of a u- 


of the defendant Pn/o:iby and one other of the . 


d-fendants was, that they were duly elected 
free burgeſſes, but that they have neither been 
ſworn free Burgeſſcs, nor have executed the 
franchiſes; and they traverſed the uſurpation; 
that the plea of the other ſeven was, that they 


Vere duly elected free burgeſſes and ſworn, and 


they likewiſe traverſed the uſurpation; that the 
replication, 


** 
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as to fine ſuch perſon.” Judgment of Oufter 


had, 


Michaeimas Term 29 Geo. 55 
replication as to the plea of the two defendants 
was, that due notice has been given them of 
their being elected free burgeſſes, and that 


they have neglected to be ſworn; and as to 


the plea of the other ſc ven, that by non: reſi- 
dence, and neglect of attending and doing 
their duty as free burgeſſes, they have forfeit- 


ed their franchiſes, and have ceaſed to be free 


burgeſſes; that the rejoinder by the two defen- 
dants was, that due notice has not been given 
them of their being elected free burgeſſes; and 
by the other ſeven, that at all times ſince their 


being elected and (worn free burgeſſes, when 


they were duly ſummoned, and had no lawful 


excuſe to be abſent, they have attended and 


done their duty as free burgeſſes; that upon a 
general demurrer, there was judgment againſt 


all the defendants, and that part of the judg- 
ment was, that the defendants ſhall be ouſted 
of their franchiſes. 


The judgment was, upon great conſiderati- 


on, reverſed. 
And by Ryder Ch. J.— The ancient method, 


of proceeding againſt the uſurper of a franchiſe 
in a corporation, was by writ of quo warrants : 


Eut this has been long diſcontinued, and inſtead 


thereof, the proceeding has been by informati- 
on in the nature of a quo warranta. By the 9 


Ann. c. 20. it is enacted, © That in caſe any 
« perſon, againſt whom an information in the 


nature of a quo warramo, ſhall be filed, ſhall 


ebe found, or adjudged guilty of an uſurpa- 


tion orintruſion into, or of unlawfully hold- 


ing and executing the franchiſe of burgeſs 
aof a corporation, it ſhall and may be lawful 
** for the court, as well to give judgment of 
Outer againſt ſuch perſon | a his franchiſe, 
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had, before the making of this ſtatute, been 
given in ſome informations in the nature of 
quo warranto's againſt the perſons found or ad- 
judged guilty of uturping franchiſes in corpora- 
tions: but in the caſe of Rex v. Bennett, Trin. 


opinion upon the queſtion, M hether judgment 
of Ouſter ought to be given at the common 
law, in an information 1n the nature of a 


equally divided in opinion; and as there has 


point, we are of opinion ; that judgment of 
Outer ought not to be given in an information 
| in the nature of a quo warranto, unleſs the caſe 
| of the perſon found or adjudged to be guilty 
| be within the ſtatute. i 
| We are likewiſe of opinion ; that the caſe of 
the two defendants is not within the ſtatute. 


corporation might either have compelled them 
to be ſworn, or might have elected other per- 
ſons to be free burgeſſes: But as they were not 
ſworn, they were never in poſſeſſion of the 
franchiſes ; and conſequently, they could not 
be liable to a ji:dgment of Oufter, for uſurping 


and executing the franchiſes. = 
We are likewiſe of opinion; that the caſe 
of the ſeven defendants is not within the ſtatute. 
| It is not neceſſary for the court to give an opi- 
nion; whether the non-refidence of the ſeven 
defendants, and their negle& of attending and 
doing their duty as free burgeſſes, were 17 


fatto a forfeiture of their franchiſes; becauſe if 


that we:e fo, the defendants did, upon the 
forfeiture, ceaſe to be burgeſſes; and conſe- 


quently, they could not afterwards be liable 


to 


4 G. 1. the judges were equally divided in 


warranto ? As the judges were in that caſe 


not been ſince any determination upon the 


| As theſe defendants neglected to be ſworn, the 


or intruding into, or for unlawfully holding 
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to a judgment of Ouſter. In Lord Bruce's caſe, 


Mich. 2 G. 2. in this court, it was holden; that 


if a perſon have been guilty of any thing, 
which amounts to an actual forfeiture of his 
franchife, the franchite dues thereupon becoi.e 
vacant, and anuthcr perſon may be elected in 
his room. 


It has been faid ; that although the non · re · 


ſidence of the ſeven defendants, and their ne- 
glect of attending and doing their duty as free 


burgeſſes, were not ip/o faclo a forfeiture of their | 
franchiſe, they were a good cauſe of amotion. 


It is not neceſſary for the court to give an opi- 
nion; whether the non- reſidence, and neglect 
of the defendants were in the preſent cate a 
good cauſe of amoving them; becauſe, how- 
ever that may be, they could not be liable to a 


judgment of Oufter, until they were actually 
N They could not be guilty of uſurp- 
g or Oy into the franchiſes, becauſe 

ul 


= 4 came lawfully into poſſeſſion thereof; 
_ as they had not only a . to hold the 
franchiſes, but were bound to do their duty as 
free burgeſſes, until they were actually amov- 
ed, they could not be guilty of uniawfully 
holding and executing the franchiſes. 

It has been ſaid ; that the power of amotion 
may not be given to a corporation by charter, 
or that, if it be given, the corporation may, 
from fome corrupt motive, neglect or refuſe to 
exerciſe it; and it is inferred, that there muſt 
ſometimes be a failure of juſtice, unleſs judg- 
ment of Oufter can be given in an information 


in the natwe of a quo warrants, although there 


has not been an amotion. It was reſolved in 


Bagg's caſe, 11 Rep. 99. that a man cannot 
be amoved from his franchiſe in a corporation, 


before he has been convicted of ſome crime, 


unleſs the corparayen have the power of amo- 
tior 
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tion by charter or preſcription : But it has been 
holden in divers modern caſes, that the pow- 
et of amotion is incidental to every corporation. 
It is not to be intended; that any corporati- 
on will, for a corrupt motive, neglect or re- 
ful? to cxerciſe its power of amotion ; and if a 


corruption ſhould, from ſuch motive, neglect 


or refuſe to exerciſe it, yet there would not be 
a failure of juſtice; in as much as a Mandamus 
may in ſuch caſe be awarded. <${ﬀ<@ 

It has been faid ; that although the court 
ſhould be of opinion, that the cate of the two 
defendants, and the caſe of the ſeven, are 


both within the ſtatute, yet the judgment 


ought to be reverſed; for that the caſe of the 


two defendants is ſo different from that of the 
ſeven, that a joint information in the nature ot 


a quo warranto cannot be filed againſt the nine: 
But as we are of opinion; that neither the 
caſe of the two defendants, nor the caſe of the 


ſeven, is within the ſtatute, and conſequently, 


that the whole judgment muſt be reverſed, it 
is not neceſſary to give any opinion upon this 
point. 


Rex ver/. Grew, Coroner of Middleſex. 


5 T7 was found by an inquiſition taken by the The court 


defendant ; that only the near fore wheel ought not to 
of a waggon did move to the death of a man; 5 of 
and that only the near fore wheel was forfeited 1 hap _ 
as a Deodand. : a matter of 
Upon a motion to quaſh the inquiſition, it fact. 
was ſaid to be exceedingly improbable, if not 


altogether impoſſible; that only the near fore 


wheel of a waggon ſhould move to the death 
of a man. 
A rule to ſhew cauſe was refuſed. 
K K And 


— 
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And by the court—As the queſtion in this 
caſe was a queſtion of fact, and the jurors have 
found, that only the near fore heel of the 
waggon did move to the death of the man, the 

court ought not to quaſh the inq;iſition. 


Abery ver/. Dickenſon. 


The booksof I IPON a motion, for a rule to inſpect 


— and take copies of the books of the 
to — commiſſions for licenſing hackney coaches, it 


ed, unleſs appeared that the defendant was an officer un- 


they are par- der the commiſſioners; and that the action, 
ties. which was an action of treſpaſs, was brought 


againſt him for taking a diſtreſs, for a penalty 
_—_— by the commiſſioners upon the plain- 
— Es 3 1 
A rule was refuſed. 
And by the court —As the commiſſioners 
are not parties to the «Ction, the plaintiff ought 
not to have the liberty of inſpecting and taking 
copies of their books. | - 


Howard verſ. Cheſhire. 
Acertiticate I N a Caſe reſerved in an action of treſpaſs, 


upon the 43 it was ſtated; that the action was brought 


_ F4s.c.6. for taking a diſtreſs; that the defendant julti- 
good. fied the taking as agent to general Cholmondley, 
by virtue of a reſervationin a leaſe of land from 
the general to the plaintiff; that ifſue was join- 
ed upon a traverfe of the defendant's being 
agent to the general; that a verdiQ, with 
one penny damages was found for the plain- 
tiff; and that there was a certificate upon the 
43 El. c. 6. | 


g. Oo ©, =, =, => oa = tw pray = ty © fd 
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eſt in land being in 8 and the caſe of 


e 
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The queſtion was, whether the plaintiff 
ought to have any more coſts than damages ? 
t was holden by Demon J. and Foſter J. ( Ry- 
der Ch. J. and Wilms J. being abtent) that he 
ought _ 
And by Demon J. —It has been faid ; that 
this is not a caſe, in which a certificate ought 
to be granted upon the 43 Elia. c. 6. an inter- 


er v. Finch, 2 Lev. 234. has been relied up- 
on ; in which it was holden, that the plaintiff, 
for whom a verdict was found upon an iſſue 
Joined on a plea of extra viam, was entitled to 
full cofts. But in that caſe, the extent of the 
way, and conſequently an intereſt in land, was 
directly in queſtion; whereas in the preſent 
caſe, the iſſue is collateral to the — in- 
tereſt in the land demiſed. 


Leathley ver Webſter. 
Nan action for money had and received t to A ** 


the plaintiff's uſe, it was found by a ſpe - which is un- 
cial verdict; that the company of cutlers in certain. or 


Hallamſure in the county of York, which were 8 * 


ute, is 


incorporated by the 21 Ja. 1. c. 31. have a void. 
power given by that flatute of making ſuch 
by-laws as are not contrary to the law of the 
land; that in the year 1718, the company 7 
made a by-law, whereby it is ordered, that CN 
theclerk of the company ſhall receive fifteen 8 
ſhillings for every pair of indentures of appren- 


_ ticeſhip which ſhall be inrolled by him, and 


that it ſhall be referred to the maſter and war- 
dens of the company, to aſcertain how much 
of the fifteen ſhillings ſhall be deducted for the 
benefit of the company ; and that the clerk of 
the company had inſiſted upon and e 
K K 2 ite 
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fifteen ſhillings from the plaintiff for the enrol- 
ling of a pair of indentures, by which the plain- 
tift's ſon was bound an apprentice to a mem- 


ber of the company. 


The queſtion was, if this by-law be good ? 
It was holden, that it is not 
And by Ryder Ch. — The by-law is void for 
uncertainty ; in as much as it does not ſay, 


how much of the fifteen ſhillings ſhall be de- 


ducted for the benefit of the company; but 


refers it to be aſcertain:d by the maſter and war · 


dens, how much ſhall be deducted. As it 


Bail to arti- 
cles of the 


2 muſt 
put in in 
this court. 


and wardens have ever aſcertained the ſum to 
be deducted for the benefit of the company, 


the clerk had no right to receive any thing on 
that account. If this by- law were not void for 
uncertainty, it would nevertheleſs be void; be- 


cauſe it is contrary to the 22 H. 8. c. 4. where- 


by at is enacted: © that no maſter, wardens, 


or fellowſhips of crafts, take from hence- 
« forth of any apprentice, or of any other per- 
« ſon, for the entry of any apprentice into their 
« fellowſhip, above the ſum of two ſhillings 
* and ſixpence.“ 


Rex verſ. Hellier. 


F Tro a rule to ſhew cauſe, why a mm: 


damus (ſhould not be awarded to two juſ- 


tices of the peace in the county, to take a re- 


cognizance for keeping the peace, it app ared; 
that articles of the peace had been exhibited in 
this court; that the defendant was in priſon; 
and that he was ſo poor, as not to be able to be 
at the expence of a Habeas Corpus for bringing 


him up to this court. 


The rule was diſcharged. 


Ar! 
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does not moreover appear, that the maſter 
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reſcue. 


— of the motion, as well as the coft of the 
feigned iſſue ? 


on to be paid. 


And by the court.—lt has always been doubt- 
ed ; whether a recognizance for keeping the 
peace can be taken by juſtices of the peace, 
upon articles of the peace exhibited in this 
court. There is only one inſtance of late years, 
wherein a mandamus for taking ſuch a recogni- 
zance has been awarded; and in that caſe, 


which was the caſe of Rex v. Lewis, Trin. 3 C. 


2. there were very particular circumſtances ; 
namely, that the defendant was ſeventy years 


of age; and that he was ſo infirm as not to be 
able to travel. 


Rex verſ. Griffith. 


PON a motion for an attachment for a The cofts 
reſcue, a feigned iſſue was ordered, to antecedent 
try whether the defendant had been guilty of a 10 the order- 


A verdict being f 


It was holden; that he ke only to have 
the coſts of the feigned iſſue. 

And by the court There is not any differ- 
ence betwixt the preſent caſe, and the caſe of 
a feigned iſſue, ordered upon a rule to ſhew 
cauſe why an information ſhould not be filed; 


and it has been frequently holden, that in the 


latter caſe only the cofis of the feigned * 


ſuburbs of a 
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Harris verſ. Wakeman. 


188 PON « m of e bende wes 


which e- ( the judgment of an inferior court, it 
tends to the appeared; that in an action of debt, brought 
into the court of the mayor of Worcefler, the 
plaintiff alledged in his declaration, that he is 
cChamberlain of the city of Worceſter ; that by 
a cuſtom of this city no perſon, not being a 


city, is good. 


freeman, ſhall ſel] or put to ſale by retail any 
goods within the ſaid city, or the liberties or 


tuburbs thereof; that by another cuſtom the 
corporation have a power of making by-laws , 
that a by-law was made, whereby a penalty 
of four pounds is inflicted upon every perſon 
not being a freeman, whoſhall ſhew, ſell or put 
tio fale any goods by retail within the ſaid city, 
or the liberties or ſuburbs thereof, to be 
covered in an action of debt brought in the 
Mayor's court, in the name of the chamber- 
lain; that one third of the alty is to be 
paid to the perſon who ſhall inform, and the 
cther two thirds to the treaſurer of the corpora- 
tion for the benefit of the ; that iſſue was 
joined upon the plea of nil debet; that by the 
venire facias awarded twenty-four jurors were 


and judgment for the plaintiff. 
lt appeared likewiſe from a bill of exceptions; 


that the jurors were freeemen ; that the judg- 
poration ; and that 


es were members of the cor 
the objections made at the trial upon theſe ac- 
counts were over- ruled. 5 
The judgment was, upon great conſiderati- 
on, afhrmed. 


to be returned; and that there was a verdict 


And 


| 
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And by 
that the objection made at the trial to the 
jurors and judges, were very properly over- 
ruled. 

It has been faid; that a cuftom of a city, 
which extends to the ſuburbs of the city, is not 
good: But we are of opinion; that ſuch a cuſ- 


_ ood. In the cafe of The City of London | 


ey, 1 Roll. Abr. 557. it was holden; 


4 cuſtom of the city of London, to have 


the meetage of coals within the port of London, 


extends from Staines-Bridge to . Lada. In the 
caſe of Fazakerly v. Wilefture, Trin. ) G. 1. in 


this court, 2 of the caſe of The Ciy 
of London v. nized, and it was 
therein holden; i that the 
London, to have and e of 
corn and ſome other cant vis the tu t of 
London, extends from Stames- Bridge to Yendal. 

It has been ſaid; that the cuſtom, it being in 
reſtraint of trade, is not good: But we are of 
opinion; that it is good. In J/aganor's caſe, 8 
Rep. 126. it is laid down; that a cuftom in 


refiraint of trade in a particular place is good. 
It has been ſaid; that the cuſtom is not good, 


| becauſe fairs and markets are not excepted : 
But it is not in our 


that theſe 
ſhould be e: 


ed in ſuch a cuſtom. N 
aner s caſe, fairs and markets were not 
ed, and yet the cuſtom was holden to be good. 
It does not, moreover, a to the court; 

that there are either fairs or markets in the 
city of Worcefter. 


Tt 


Ryder Ch. J.—We are of opinion; 


om of the city of 
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It has been ſaid; that the penalty ingicted 
by the by-law is inflicted upon every perſon 


| who ſhall ſhew goods, whereas the cuſtom docs 


only extend to perſons who ſhall ſell or put 
goods to fale : But we are of opinion; that the 


meaning of the word ew, and of the words 


put ta ſale, is the very ſame ; and if it were nat, 
a by-law may be good in part. 

It has been ſaid; that it is not ſhewn in the 
preſent action, in what manner the plaintiff 
was elected or appointed chamberlain, and 
that it is not ſufficient, for the plaintiff to al- 


ledge that he is chamberlain ; becauſe this may 


be alledged by any perſon : But we are of opi- 
nion, that it is ſufficient for the plaintiff to al- 
ledge that he is chamberlain. In the caſe of 
Hellidge v. Hungerford, Paſch. 3 G. 1. in this 
court, it was holden ; that it is not neceſſary, 
in an action like the preſent, for the plaintiff 
to ſhew in what manner he was elected or ap- 
pointed chamberlain ; and the ſame has been 
fince holden in divers other caſes. 

It has been ſaid; that by the Venire Factas 


awarded in the preſent caſe, twenty-four ju- 


rors were to be returned ; whereas no more 
than twelve jurors ought to be returned for the 
trial of a cauſe in an inferior court : But this, it 
being only a mifaward of proceſs, is cured by 
the ſtatutes of Jefails. In the caſe of Gihſon v. 
Linley, 1 Jo. 357. it was holden; that the award- 
ing of a Venire Facias, by which twenty-four 
jurors were to be returned for the trial of a 


-auſe in the court of Newcaſtle, was not error. 


Rex 


— 
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Rex ver/. Stephens. 


[ PON a rule to thew cauſe, why a writ A writ de e- 
5 , 5 +». bo am ; communicato 

of ſuperſedeas to a writ de excommuntcato ———_, : 

3 ? holden to be 

f. om a ig niſicuvit of a court of delegates, hol- = Hy ets 


capiendo, (ſhould not be awarded, it appeared 


den in Irelund, to the Lord Chancellor of Great- 


Britain, that the court of delegates was impow- 
ered by the Lord Chancellor of Great-Bruain, 


to hear an appeal of the defendant from a ſen- 
tence of the court of the Archbiſhop of Dublin 
in a ſuit concerning a will; that the court of 
delegates affirmed tie ſentence of the Archbi- 
ſhop's court, and condemned the defendant in 
the ſum of three hundred and tlurty pounds for 


coſts ; that the defendant had incurred the ſen- 


tence of the greater excommunication, by his 
contempt in not paying the coſts ; that the 


| ſentence of the greater excommunication had 
been duly given and promulged againſt the 


defendant, by a preſbyter lawfully authorized 
in that behalf by the court of delegates ; and 
that the defendant had been openly and pub- 
lickly excommunicated, by the authority of 
the court of delegates, in the face of the church. 

It did likewif= appear; that upon this figm- 


ficauit a writ de excommuntcat9 capiendo had been 
ſued from the court of chancery in England; 


tiat the def:ndant was arreſted thereupon; and 
that he is now in cuſtody. 1 
The rule was upon great conſideration diſ- 
cha aa 
And by Ryder Ch. J.—I1t has been ſaid ; that 
t1e court of delegates ought nat to have given 


ſentence, in as much as, it was only impower- 


ed to hear the appeal: But the power of giving 
_— ſentence, 


AY 
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_ court, was the act of the court. 


ſentence was incidental to the power of Hearing 
the appeal ; and if tentence could not have 
been given by the court of &d:|-gates, th-re 


would have been a failure of juſtice; for the 


ſu.t could not have been remitted to tle Ar- 
biſhop's court. 5 

It has been ſaid; that although the court of 
dclegates had a power of giving ſentence, it 


had not a power to delegate the power of giv- 
ing ſentence to a preibyte: : But we are of ph 
ter, which ap- 


nion ; that the act of the pre 
pears to have been done by the authority of the 
It is, more- 
over, recited in the ftgnificavit, that the ſen- 
tence of the greater excommunication was du- 


ly given, and a temporal court ought to give 
credit to every judicial act of an eccleſiaſtical 
court, in caſe the eccleſiaſtical court had juriſ- 


diction in the matter. 5 

It has been ſaid; that a writ de excommuni- 
cato capiendo ought not to have been iſſued from 
the court of Chancery in England, upon a ſigni- 
ficauit from a court of delegates in Treland; 


becauſe there is no communication betwixt 


the Engliſ and the Iriſi courts of juſtice: But 
the court of delegates is not, in the preſent caſe, 
to be conſidered as an lriſi court of juſtice. By 
an [1 ſtatute, liberty is given of appealing 
from a ſentence of the court of the Archbiſnop 
of Dublin to the King, in his chancery in Em- 


land or in his chancery in Ireland; and a power 
is given by that ſtatute to the Chancellors of 
England and Ireland, reſpectively, of appoint- 


ing delegates for hearing the appeal. If the 
appcal be to the couft of chancery in England, 


the court of delegates may be, and frequently 
:3 holden in England : But if it be holden, as 
__ 


| 
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was done in the preſent caſe, in Ireland; yet, 
as it is holden under an authority derived from 
the court of Chancery in Fu; land, it is to be 
conſidered as an Eugliſi court. | 
It has been ſaid; that as the name of the 
preſbyter, by whom the ſentence was given 
and promulged, is not mentioned in the n- 
fc wit, the figmficauit is def. tive; for that, in 
caie the defendant ſhould ſubmit to pay the 
colts, there is no perſon to whom a writ to ab- 
| ſolve the defendant, or a writ de cautione admit- 
tenda can be directed: But we are of opinion; 
that either of theſe writs may and ought to be 
directed to the court of delegates, and not to 
the preſbyter by whom the ſentence was given 
and promulged. 


Rex verf. Addington. 


'PON a motion to make a rule of ni f an attor- 
Prius a rule of this court, an affidavit was ney exceed 
read, in which it was alledged; that the rule 3 
of ni prius was entered into by the attorney (wer for it to 
for one of the parties, without the conſent of his client. 
the party or his council. 
The rule of ni prius was ordered to be made 
a rule of this court. | 5 
And by the court—lf an attorney exceed 
his authority, and his client be thereby pre- 
judiced, the attorney is liable to make ſatisfac- 
tion to the client: But it is a motion of courſe, 
to make a rule of nf prius a rule of this court. 


Ll2 Anonymous. 


he muſt an- 


— 
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Anonymous. 
An informa- PON a rule to ſhew cauſe, why an infor- 

. 4 mation ſhould not be filed, it appeared; 
wa a pa- that the defendant, who was an officer of a 
per, who was pariſh had given a man money to marry a | 
a cripple. poor young woman, whoſe ſettlement was in | 
the pariſh of which the defendant was an offi- 
cer, and who was a cripple; whereby the | 

charge of maintaining the young woman was 
brought upon the parith, wherein the huſband's 
ſettlement was. 8 

The rule was made abſolute. 


Howard verſ. Cheſhire. 


I there de 2 1 TPON a rule to ſhew cauſe, why the 
certificate = | plaintiff ſhould not have the coſts of a 
— * plea of juſtification, it appeared; that in an 
es are action cf treſpaſs the defendant had, with leave 
to bepaid of the court, pleaded not guilty, and a juſti- | 
pnder the 4 fication; that iſſues were joined upon both 
Ann. c. 16. pleas; that there was a verdict for the plaintiff 
upon both the iſſues, with one penny damages; 
that the judge had not certified, that the de- 
fendant had a probable cauſe to plead the mat- 
ter pleaded in juſtification ; and that there was 
a certificate upon the 43 El. 2. c. 6. 
The queſtion was whether the plaintiff ought 
to have the coſts of the plea of juſtification ? 
It was holden, that he ought not. Gy 
And by Deniſon J.—lIt has been ſaid; that, 
as the iſſue joined upon the plea of juſtification 
18 
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is found for the plaintiff, and the judge has 
not certified, that the defendant had a proba- 
ble cauſe to plead the matter therein pleaded, 
the defendant is entitled under the 4 Am. c. 16. 
to the coſts of that plea: But the words of 
that ſtatute are only, that coſts ſhall in ſuch 


caſes be given at the diſcretion of the court; 

i and it has been reſolved at a meeting of all 

4 the judges, that if there be a certificate upon 

* the 43 En. the plaintiff ſhall not have the 

# coſts of any plea pleaded with leave of the 

8 court; although the iſſue thereupon joined be 

found for him, and the judge have not cer- 
tified that the defendant had a probable cauſe 
for pleading the matter therein pleaded, 
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Sir Dudley Ryder, Chief Fuſtice. 

Sir Thomas Deniſon, } 

Sir Michael Foſter, FJuſticet. 
Sir John Eardly Wilmot, ) 


\ 4 — 
. 


Lee verſ. Wallis. 


A by-law, IN an action of 276%, for taking and con- 
reſtraining verting the plaintiff's goods, the defendant 


2 number Pleaded; that the inhabitants of the town of 
' perſons, 


out of whom ; 
an election is Queen Elizabeth, and that a power was given 


to be made, by the charter of making by-laws; that by the 
is not good. charter certain officers called wardens were to 
I be elected out of the inhabitants at large; that 
a by law was made, whereby it is ordained, 

that the wardens ſhall be elected out of the 


court of aſſiſtants; that the court of aſſiſ- 


tants are elected out of perſons who have 
ſerved certain offices, and not out of the 
inhabitants at large; that a penalty of ten 
pounds is inflicted by the by-law upon 
every perſon elected warden, who ſhall 
| refuſe to execute the office; and a power is 


given 


Godalming were incorporated by a charter from 
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given of levying the penalty, and in cate it be 
not paid upon demand, by diſtreſs and ſale of 
tc goods diſtrained; that the plaintiit being 
elected warden, he refuted to take upon him- 
ſelf the office; tiiat a demand was made of the 
penalty, which the plaintiff refuled to pay ; 
and that the goods, for the converting of 
which the action is brought, were dittrained 
and fold to ſatisfy the penalty. | 

Upon a demurrer to this plea, the queſtion 
was, Whether the by-law be good ? 

It was holden that it is not. 
And by Ryder Ch. J.—A by-law to reſtrain 
I the number of perſons out of whom an officer 

| may be elected, is not good. In the caſe of 
Rex v. Tucker, Eaſt. 15 G. 2. it appeared; that 
by the charter a certain officer was to be elect- 


- | ed out of four perſons nominated by the bur- 
t | geſles at large; and that it was ordered by a 
f | by-law, that the four nominees ſhall be alder- 
n men, or that at leaſt one of them ſhall be an 
n | alderman. This by-law was holden to be void; 
e | and the judgment was affirmed in the houſe of 
0 Lords. In the caſe of Rex v. Phillipe, Trin. 22 
it | G.2. it was holden; that a by-law to reſtrain 
, the number of electors may be good; in as 
e | muchas, the inconveniencies, which frequent- 
"= ly attend popular elections, may be thereby 
pe prevented: But that a by-law to reſtrain the 
ie | number of perſons, out of whom an election is 
n | tobe made, is bad, becauſe the conſtitution is 
n | thereby narrowed. 

W- 4 This by-law is bad for another reaſon ; 
is namely, that it gives a power of ſelling the 
n | goods diſtrained, and by ſo doing, renders 


the diſtreſs irrepleviſable; whereas by the com- 
mon law, every diftreſs is repleviſable. By 
: the 
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nnn 


the 2 M & M. c. 5. a power of ſelling the goods 


diſtrained for rent in arrear is given: But five 
_ are allowed by that ftatute for replevy- 

g the ; Whereas under this by-law, 
ns goods may be fold immediately after they 
are diſtrained. 


| Berks verſ. Maſon. 


TPON a rule to ſhew cauſe, why a new 
trial ſhould not be had; Ryder Ch. ]. 


A new trial 
granted; be- 


cauſe the before whom the cauſe was tried, reported; 


—_— that there was evidence on both fides; but 
with the ver- that the evidence, for the party in whole fa- 
dit. vour the verdict is found, was fo very flight, 
that the jury ought not, in his opinion, to have 
ded it: And that the evidence for the 
party was very ſtrong; and he conclud- 


ot 


r 
ed with ſaying, that he was 22 with 
the verdict. 

At a former day, when this rule came on, 
it was ſaid on ſhewing cauſe; that if there be 


evidence on both ſides, a new trial ought not 
to be granted, and the cafe of Smith v. Huggins, 
Mich. * 2. in this court was relied upon; 
wherein a new trial was refuſed, although Lee 
Ch. J. reported; that the evidence for the 
plaintiff, in whoſe favour the verdict was found, 
was flight, and, that he had ſummed up 
ſtrongly for the defendant : The opinion of 
the court being, that as there was evidence on 
both fides, a new trial ought not to be granted. 
The matter was at that day ordered to ſtand 


over, for the chief juſtice to look into his notes, 


in order to make a fuller report. 


After 
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Atter the Chief Juftice hu made the above 
report, it was ſaid in ſupport of the rule; 
that it the judge declare himſelf to be diffa- 
tisfied with the verdict, it is the conſtant prac- 
tice to grant a ncw trial; and nothing was 
ſaid by the council who had ſhewn caule at 
the tormer day. 


The rule was made abſolute. 
Gardiner very. Atwater. 


"PON a motion in arreſt of judgment, e wndry 
in an action upon the caſe for word>, it s pine 


by the court 
ap, cared, that there were ſeveral connt- 4. os —e 


the declaration; that the words in one Cou::! generally un- 


were, Thou art a ſbeep-ſtealing rogue, and far- dcritood. 
mer Parker told me /o; and that the words in 
another count were, Thy character is good for 
nothing ; it ſounds every where, that thou art a 


ſbeep-ſtealer. 
The rule was diſcharged. 


And by Deniſon J. Ryder Ch. J. being ab- 
ſent.)—Divers old cates have been cited, in 
which it is laid down; that if words can be con- 
ſtrued by the court in ſuch ſ-nſe as not to be 
actionable, they ought to be ſo conſtrued : but 
it is at this day ſettled, that words are to be 
conſtrued by the court in that ſenſe, where- 
in they are generally underftood ; and there 
can be no room tor doubt, whether the 


| words in the preſent cafe do import a charge 
| of felony. 


It has been faid ; that although the court 
ſhall be of opinion, that the words, thou art 
a ſbeepſtealing rogue, are actionable ; yet the 
plaintiff ought not to have judgment ; becauſe 

m it 
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A writ of 
Fieri Facias 
ſet aſiiice for 


irregularity. 


Ce CEP 


it is not averred, that farmer Parker did not 


tell the detendant fo: But we are of opinion, 
that this averment is by no means neceſſary; 


it being quite immaterial, whether farmer Par- 
ker did or did not tell the detendant fo. 


Tomkins wer/. Gratton. 


'PON a rule to ſhew cauſe, why a writ 


quiry was executed, but before final judg- 


ment was ſigned, the detendant died; that af- 


ter the defendant's death, the plaintiff ſued 
out one writ of Scire Facias, and upon the re- 
turn thereto ſued out the writ of Fieri Facias. 


The rule was made abſolute. 


And by the Court.—Two writs of Kn. 


Facias muſt in ſuch caſe be ſued out by the 
plaintiff, before he can ſue out a writ of Fieri 
Facias; one betore the final judgment is ſign- 


ed, in order to make the executors or admi- 


niſt ators parties to the record; the other af - 
ter the final judgment is ſigned, in order to 
give them an opportunity of pleading no aſ- 
lets, or any other matter in their defence; 
for it would be very unreaſonable, that the 
executors or adminiſtrators, ſhould be in a 


worſe ſituation, where their teſtator or inteſ- 


tate dies before the final judgment was ſigned, 


than they would have been, if the teſtator 
or inteftate had died after the final judgment 


was ſigned. 


Rex 


of Fiert Facias ſhould not be ſet aſide 
for irregularity, it appeared; that an interlo- 
cutory judgment was ſigned, and a writ of en- 


| 
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Rex very. Corbett and Coulſon. 


POX a elle 1 to ſhew cauſe, why an in- -n _ 
formation ſhould not be filed as. inſt the filed ag AY 
detendants, it appeared ; that the detendants, Juſtices of the 
who were juſtices of the peace for Mallul Peace for 
borough, had refuſed to appoint overſeers uf diſobedience 
the poor for the divifion of /7al/al Foreign ; 6 — 
and that they had refuſed to do this, after it“ 
had been found by a verdict, upon a ſigned 
iſſue ordered by this court with conſent, ihat 
FF aljal Foreign is a diftiv&t diviſion in the pa- 
riſh of Halſal; and after peremptory Manda- 
mus had, in confequence of the verdict, been 


awarded, for appointing ſeparate oy erſcers 
for the diviſion of Malſal Foreign. 


The Court inclined to make the rule ab- 
ſolute. 


And by Ryder Ch. ]. —It is a ſettled point, 
that juſtices of the peace ought not to be pu- 
niſhed criminally, for a miſtake ariſing from 
an error in judgment: but the conduct of the 
detendants, in the preſent caſe, has been fo 
extremely perverſe and obſlinate, that it muſt 
have proceeced from ſome partial or corrupt 
motive. 


The rule was afterwards diſcharged, upon 
the defendants paying the coſts of this rule, 
and entering into a rue; that they will at 
Eafter next appoint ſeparate overſeers for the 
diviſion of #Yalſal Foreign, and ſign the rules 
made by ſuch overſcers. 


umz Wilſon 
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A plea of 
Puis Derrein 
Cont Ace 

ſet alide. 


Wilſon der. Wymonſold. 
1 a rule to ſhew cauſe, why a plea of 


Pu, Darreim C:ontinuance ſhould not be let 


ati.e for. rrcgularity, it appeared; that the 


van, who ſucd as a F. me dole, was mar- 


A ſett'ement 
may be gain- 
ed by being 
poſſe ſſed of, 
and reſiding 
forty days in 
a leatchold 
houſe. 


ried, and that this was plca led in the plea: 
but it liscuiſc appcarcd; that the plaintiff 
was married before the laſt continuance day. 
The rue was made abſolute. 
Ard by the Court—As the plaintiff was 


married rr the laſt continuance day, the 
defen ant cannot plead tlis in a 2 of Fuis 
Darrein Cantinrance. 


Rex 2 rer. the biin of Murwesd, 


N an order of ſeſſions, it was ſtated ; that 
Henry Ilater, fuher of the Pauper's wife, 
being — ot a houſe in the pariſh of 
Kerl-ſbury, for the remainder of a term of 
ninety-mne years, determinable upon the 


2tiz of J. S. in conſideration of natural love 


and atfection, granted it ia the year 1741 to 
his dug her fir lite, with remainder to her 


daughter; that in the grant there was a reſer- 


va inet ene room for himſelt, and the lord's 
rent, which was ten ſhillings a year, was to 
be paid by the grantee ; that the Pauper and 
his wite ſoon after entered upon the houſe, 


and tro ume to time paid the lord's rent; 


that Hey reſided therein till the leaſe was de- 


termined by the death of 7 S. and that no 


other coaſi er ation was mentioned in the leaſe, 
than the ſum of twenty ſhillings, and the an- 
nual rent_of ten ſhillings to be paid to the 


ford, 


The 


IC 
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The queſtion was, whether the pauper id 
gain a tettlement in the pariſh of Ker. I ſbury ? 


It was holden, that he did. 
And by Ryder Ch. J. —Before theg G. 1. c. 


7. a man micht gain 4 ſettlement, by refiding 
torty days in a houſe pur hafcd by himtelt, 
how ſmall over the ſum was fer which it was 
s By that ſtatute it is provided; 
* That no perſon ſhall be deemed to gain a 
« tett'ement in any pariſh, by virtue of any 


„ purchate of an eſtate or intereſt in ſuch 


„ pariſh, whereof the conſideration doth not 
amount to the ſum of thirty pounds, n 
*« file paid, for any longer time than ſuch 


„ perſon thall inhabit in ſuch eſtate.” If the 
Pauper had paid any pecuniary conſideration, 
he would have been a purchaſer of the houſe, 


although the grant was to his wife: but as he 
did not, he was not a purchaſer within the 


meaning of that ſtatute ; and conſequently he 
did gain a fettlement. Under the word pur- 
chaſe, in the large ſenſe of that word, every 


acquiſition of an cſtate by gift, marriage ſet- 


tlement or deviſe, or by any other way, ex- 


cept it be by ſome act of law, is comprehend- 
ed: but as the 9 G. 1. does fay expreſs- 


| ly, that a ſettlement ſhall not be gained 


by purchaſing an eftate, unleſs the conſide- 
ration-muney be Jana fide paid, that ftatute 
can only extend to parchales for pecuniary 
conſiderations. 


Atherley de /. 8 


an action of Ird.bitatus Aſſumpſt, ** con- 


IN 
1 plaintiff declared, as executor of John 


Cos ins, upon ſeveral promiſes. 


'The 


tract debt 1s 
not diſcharg- 
ed by being al- 
lowed in a ſet - 
tled account. 
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The detendant pleaded ; that after the time 


of making the promiſes, the plaintiff's teſta- 
tor and the defendant accounted together ; 
that upon the ſettling of the account, the 


defendant was in arrear to the Plaintiff's. 


teſtator in the ſum of twelve pounds; that the 
defendant atterw1'ds paid the ſaid twelve 
pounds, to wit, ten pounds, part thereof, to 
the plaiutiff's teſtator during his life. and the 
remaining two pounds to the plaintiff after 
his teſtator's death. FT ne 


Upon a demurrer to this plea, it was 
holden to be bad. 


And by Ryder Ch. J.—It has been ſaid; 
that as the payment of the twelve pounds, 
which is pleaded ſpecially, might have been 


given in evidence upon the general iſſue; 


the plca, as to that part of it, does amount 
to the gencral iſſue, and conſequently that it 
is bad: but it is not univerſally true, that if 


a matter, which might have been given in 


evidence upon the general iſſue, be ſpecially 
pleaded the plea is bad; for in!ancy, or a re- 
lcaſe, may be given in evidence upon the 


general iſſue, and yet either of theſe may be 


pleaded ſpecially. 


We are of opinion, that this plea is bad; 
becauſe the matter therein alledged, and re- 
lied upon, in bar of the action, is not a diſ- 
charge of the original debt. If the defendant 
| had given a bond to the plaintiff's teſtator, in 
ſzit>taction of the original debt, this, although 
it would not have been a payment, would 
have been a diſcharge of the original debt; 
becauſe, 25 the original debt was upon fim- 
pic contract, it would have been extinguiſhed 
by the bond, which is a ſecurity of higher na- 

ture: 
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ture: but it was not extinguiſhed by being 
allowed in the ſettled account. The caſe of 
Nlilward v. Ingram, 2 Mad. 44. Trin. 27. c. 2. 
has been cited, and relied upon, in which it 
was holden; that a ſimple contract debt is 
extinguiſhed by being allowed in a fcttled ac- 


count: but in a ſubſequent cafe, May v. King, 
12 Wed. 537. Trin. 13 W. 3. the contrary 
was holden. In the latter caſe, the authority 


of the caſe of Milward v. Ingram was expreſsly 


denied; and its authority has been ſince fre- 
quently denied. 


Eaſter Term, 
29 Geo. 2. 1756. 
Sir Dudley Ryder, Chief Juſtice. 


Sir Thomas Deniſon, F-- 
Sir Michael Foſter, - Juſtices. 
Sir John Eardley Wilmot, ) 


Standen on the Demiſe of Wheatly wer/: 


Hall. 
Hat he T "PON a rule to ſhew cauſe, why the 
made a re- defendant ſhould not have the coſts of 


manet at one two aſſizes, it appeared; that at the firſt aſ- 
allize, the ſize, the cauſe was made a Remanet by the 
coſts of that A > 

affize follow Order of the judge; and that at the next aſ- 
the verdict. ſize, there was a verdict for the defendant. 


The rule was made abſolute. 


And by the court—It has been ſaid; that 
in the Court of Common Pleas, only the coſts 
of the latter aſſize are in ſuch caſe allowed: 
but it is the practice of this court to allow the 
coſts ut both aſſizes. 


Weſton 
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Weſton verſ. Donelly. 


" TPON a rule to ſhew cauſe, why the 
plaintiff, who had obtained a verdict, 
| ſhould not pay coſts to the defendant, it ap- 
red ; that at the time of commencing the 
action, the defendant was reſiant in the bo- 
rough of Southwark; that the borough of 
Southwark is within the juriſdiction of the 
Court of Requeſts, erected by the 22 G. 2. 
c. 47. that the plaintiff had alledged in his 
declaration, that the ſum which is due to him 
from the defendant was more than forty 
ſhillings; and that the verdict was for only 
thirty ſhillings. 


Tf leſs than 
forty ſhillings 


be recovered, 


the plaintiff is 


in ſome caſes 


liable to coſts. 


The queſt ion was, whether the plaintiff be 


liable to coſts? 


It was holden that he is; and, in order to 
authoriſe the maſter to tax coſts for the defen- 
dant, a rule was made for entering the follow- 
ing ſuggeſtion upon the plea roll; namely, 
that no more than thirty ſhillings was reco- 


vered; and that at the time of commencing 
the action, the defendant was reſiant in the 
borough of Southwark, and was liable to be 


| ſummoned before the Court of Requeſts for 
the town and borough of Southwark in the 
county of Surry. 


And by Ryder Ch. J.—It has been faid; 
that, the words of the 22 G. 2. c. 47. being, 


that, if in any action the debt to be recovered 


by the plaintiff doth not amount to forty 
„ ſhillings, the plaintiff ſhall pay coſts to the 
*« defendant;” the plaintiff is not liable to 
| coſts; for that, as he has alledged in his de- 
claration, that the ſum due to him from the 

N n deſend- 
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defendant, was more than forty ſhillings, he 
debt to be recovered in the action did amount 
to forty ſhillings : but we are of opinion; that 
as the plaintiff did not obtain a verdict for 
forty ſhillings, he is liable to coſts. In the 


3 Ja. 1. c. 15. by which a court was erected 


tor the recovery of ſmall debts within the 
city of London, the words are, the debt to be 
recovered: yet the conſtruction has always 


been, that it the defendant be reſiant within 
the city of London, the plaintiff, in caſe he 


bring an action in one of the ſuperior courts, 
is liable to coſts, unleſs he obtain a verdict 
for forty ſhillings. 


The Maſter and Wardens of the Society 


; of Innholders in London ver/. Gledhill. 


A by-law, I N the declaration in an action of debt, for 


compelling a the penalty of five pounds inflicted by a 


per ſon emu" "oof - all - | 
eept the lirery y lau, it was alledged ; that the ſociety of 


of a company, !1:nholders was incorporated by a charter from 
muſt ſhew king Charles the ſecond; that by the charter 
that the com a power was given of making by-laws, and of 


— inflicting penalties for the breach thereof; 


that a by-law was made, by which it was 
ordained, that every perſon, being a freeman 


of the company, who ſhall be elected upon 


the livery, ſhall accept the livery and cloath- 
ing, and upon fo _ pay a fine of ten 
pounds; or upon a refuſal io accept the livery 


and cloathing, ſhall forfeit the ſum of five 


pounds to the maſter and wardens, to the uſe 
of the maſter, wardens and ſociety, the pe- 
naity to be ſued for by the maſter, wardens 
and ſociety, in any of the king's courts ; that 
the defendant, being a freeman of the com- 
pany, was elected upon the livery ; that due 
notice was given him of his being _— 

that 
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that he refuſed to accept the livery and cloath- 
ing; and that he has not paid the penalty of 
five pounds. 


| Upon a general demurrer to this declarati- 
on, the queſtion was, whether it be good ? 


It was holden that it is not. 


And by Ryder Ch. J.—A by-law of a cor- 


poration, whereby a penalty is inflicted upon 


ſuch a member of the corporation, as does 


not pay obedience to the by-law, is good: but 
we are of opinion, that this declaration is not 
good; becauſe it is not therein alledged, that 
the company of innholders has a livery. It 


has been faid ; that in divers acts of parlia- 


ment, the livery of many companies in Lon- 
don 15 mentioned as a thing well known ; but 
It is very certain, that ſome companies in Lan- 
den have no livery ; and the court cannot in- 
tend, that the company of innholders is one 
of the companies which has a livery. 


It has been ſaid ; that the want of its being 
alledged in the declaration, that the company 
have a livery, is a matter of form, which can- 
not be taken advantage of upon a general de- 
murrer : but we are of opinion; that this is 
traverſable, and might have been put in if- 
ſue ; and conſequently, that it is a matter of 
ſubſtance. - 


Fofter J. concurred with Ryder Ch. J. and 
Deniſon I. in the above opinion; and he added; 
that the declaration is, in his opinion, bad 
upon another account; namely, that it is there- 


in alledged, that the defendant is a freeman of 


a company, whereas it ought to have been al- 
leged, that the Defendant 1s a freeman of the 
city of London ; becauſe any perfon, who keeps 

Nn2 an 
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A collector 


of rates for 


the repair of 


a 
cer. 


an inn within the diſtance of three miles from 
the city of London, may, by the charter of this 
company, be a freeman of the company, al- 
though he be not a freeman of the city of 


London. 


Wilmot J. concurred in opinion with the 


other Juſtices ; and likewiſe with Fofter J. in 
the objection made by him to the declaration. 


Rex verſ. Davis. 


" TPON a rule to ſhew cauſe, why a con- 

viction, and an order of ſeſſions affirm- 
ing it, ſnould not be quaſhed, it appeared; 
that J. S. had proſecuted 7. M. for ſtealing a 


horſe in the pariſh of St. Leonard's, Shore- 


ditch; that J. N. was convicted; that J. S. 
obtained a certificate under the 10 & 11 V. 
4. c. 23. that the certificate was duly inrolled, 
and aſſigned to the defendant ; that 7. S. was 
afterwards appointed a collector of the rates, 
made purſuant to the 22 G. 2. c. 30. for the 
better repairing of the highways in the pariſh 
of St. Leonard's, Shoreditch ; 3 upon the re- 
fuſal of J. S. to take upon himſelf that office, 


he was, notwithſtanding his production of the 


certificate and aſſignment, convicted by a juſ- 


tice of the peace in the penalty of ten pounds, 


inflicted by the 22 G. 2. and that, upon an 


appeal to the quarter ſeſſions, the conviction 
was affirmed. 


The rule was made abſolute. 


And by Ryder Ch. ].—By the 10 & 11 /F. 
3. It is enacted, *©* that every perſon who ſhall 
*« apprehend and proſecute any perſon guilty 
« of any of the felonies therein mentioned, 
* until he or ſhe ſhall be convicted, ſhall have 

r 
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*« a certificate, certifying within what pariſh 

the felony was committed; that the certi- 
ficate may be once aſſigned over, and no 
more; and that the original proprietor of 
the certificate, or the aſſignet of the ſame, 
„ by virtue thereof, ſhall be diſcharged from 
* all and all manner of pariſh and ward offices, 
„ within the pariſh or ward wherein the fe- 
% lony ſhall be committed.” e 


It has been ſaid; that as the appointment 
to this office is by the truſtees of the turnpike, 
it is not a pariſh office: but the office is to be 
executed in the pariſh ; and conſequently it 15 
a pariſh office. 5 


It has been ſaid; that the office, it being 
that of collector of rates at a turnpike, is a 


new office, which has been created long ſince 
the 10 C 11 V. 3. and conſequently, that 


it cannot be an office within the meaning of 

that ſtatute: but the office is not to be conſi- 

dered as a new office, it being no more than 

a new regulation in the ancient office of ſur- 
veyor of the highways. 


The other juſtices concurred in opinion 
with the chief juſtice; and Deniſon and Fofter 
J. added; that, if the office were a new office, 
the defendant would, in their opinion, be ex- 
empted from ſerving it; for that, as the cer- 
tificate was intended to be a reward, for the 
apprehending and proſecuting of felons, the 
ſtatute ought to have a liberal conſtruction. 


Rex 
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Rex wer/. Beaumont. 


A court of F F PON a rule to ſhew caufe, why an in- 
quarter feſl- 0 dictment ſhould not be quaſhed, it ap- 
ſions has not 


juriſdiction peared; that the inditment was for perjury; 
of perjury. And that it was found at a court of quarter 
ſeſſions. 


The rule was made abſolute: but it was or- 


dered to be inſerted in the rule, that the in- 


dictment was quaſhed; becauſe a court of 
quarter ſeſſions has not juriſdiction of the 
offence of perjury. 


Rex cer. Severn and Arnold. 


| Anappoint- T TPON a rule to ſhew cauſe, why an ap- 


ment of over- pointment of over ſeer of the poor ſhould 


. _— not be quaſhed, it appeared; that the defen- 


precin& is dants were appointed, by two juſtices of — 

void. peace, overſeers of the poor within the 

cinct of the tower, otherwiſe called the — 
riſh of St. Peter's ad Vincula, within his ma- 
jeſty's tower of Londen; and that they were 
appointed under the 43 Eliz. c. 2. and not 
under the 13 & 14 C. 2. c. 12. 


The rule was made abſolute. 


And by Deniſan J —We are of opinion; 
and the late (F) chief juſtice did concur in this 
opinion, that the appointment ot the defen- 
dants to be overſcers of the poor is void. It 
does expreſsly appear, to be an appointment 


under the 43 Elix : but it is not a good ap- 


pointment under that ſtatute. or under the 
13 C 14 C. 2. The former of thelc ſtatutes 
dues only give a power of appointing overſcers 


(F) The late Chief Juſtice died upon the twenty- fifth 
day of May ; this judgment was given upon the thirty-farit 
day of that month. 

of 
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of the poor in pariſnes; and this power is by 
the latter ſtatute only extended to townſhips 


and vills: and we are of opinion ; that both 
theſe ſtatutes, which have in other inftances 
been conſtrued ſtrictly, ought to be ſo con- 
ſtrued in the prefent caſe. In the caſe of 


Rex v. Curle and others, Mich. 20 G. 2. it 


was holden; that the very words ſub/tantial 
Heuſeholders, which are the words of the 43 
Eliz. muſt be uſed in an appointment of over- 
| ſeers of the poor; and an appointment, 
wherein the perſons appointed were called 
principal inhabitants, was quaſhed: and the 


ſame ſtrictneſs in conſtruing this ſtatute has 


been obſerved in divers other caſes. 


It has been ſaid; that, as the place of 
which the defendants were appointed over- 
ſeers, is called the pariſh of St. Feter's ad Vin- 
cula, within his majeſty's tower of London, 


as well as precint of the tower, it is a pariſh 


by reputation, and the caſe of Hilion v. Pawle, 
Cro. Car. 92. has been cited, in which it was 
holden ; that a pariſh is within the meaning 
of the 43 Eliz.: but although a place may 
be a pariſh by reputation, and although over- 
ſeers of the poor may be appointe i tor ſuch 
place; yet an appointment of overſz-ers for 
ſuch place will be bad, unleſs the place be 
therein expreſely called a pariſh. In the pre- 


| ſent caſe, the deſcription of the place is, pre- 


cinfl within the tower ; for the words, Pariſh cf 
St. Peter's ad Vincula, within his majeſty's tower 


of London, are under an otherwiſe called ; and 


the rule in ſuch caſes is, that the name or de- 

ſcription which precedes an o:herwſe called, 

is always to be conſidered as the true name or 
deſcription, and not the name or og ax 

which follows. In an anonymous calc, 

z | Bulſir. 


— 
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Bulſir. 295. it is ſaid, that the whole court 
was clearly of opinion ; that the true name of 
a man is that which does precede an Alias 
Didtus, and an indictment was in that caſe 


quaſhed, becauſe the addition of the perſon 


indicted followed the Alias Dictus. 


It has been ſaid; that, although the place, 
of which the defendants were appointed over- 
ſeers be not a pariſh, the court may intend 


that it is a townlhip or vill, within the mean- 


ing of the 13 & 14 C. 2. But, as it is not ex- 
preſſly called a townſhip or vill in the ap- 
pointment, the court ought to intend that it is 

a townſhip or vill, in order to make an op- 
pointment good which is not warranted by 
that ſtatute. 


Rex ver /. Alderton. 


It the words I ITPON a rule to ſhew cauſe, why judg- 


22 Luer ment ſhould not be arreſted in an infor- 
nt dene mation for a libel, it appeared; that an adver- 
without the tiſement had been publiſhed by the defendant, 
help of an in- wherein, after reciting divers prior advertiſe- 
nuendo, the ments, ſigned by the clerk of the peace for 


advertiſe= the county of Suffslk, relative to the diſtemper 
ment is not ſt the h ed ttle. d tion 
u bel. amongſt the horned cattle, and mentioning 


divers orders, made for collecting and diſtri- 
butiug of money on account of that diſtemper, 
it was ſaid; that by thoſe orders the money 
collected had been improperly applied. 


In the information, which was for this ad- 
vertiſement, it was charged to be a libel upon 
the juſtices of the peace for the county of 

$4514; and as often as any particular order 
was mentioned in the information, there was 

_ this 1znuendo, meaning an order of the juſtices of 
the peace for ihe county of Suffolk, = 

he 


0 W G 2 sds 8 


n 
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ſenſe of preceding words. 
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The rule was made abſolute. 


And by Deniſon J.— e are of opinion, 
and the late chief juſtice did concur in this 
of inton, that the advertiſement is not a libel 
upon the juſtices of the peace for the county 
of Suffelk. It does not appear, without the 
help of the znnuende's, that the orders, men- 


tioped in the advertiſement, were the orders 


of the juſtices of the peace for the county of 
Suffolk; and if the advertiſement be not in 
itlelf a libel upon the juſtices, it cannot be 


made ſo by the innuendo's. In the caſe of 
| Barham v. Netherfall, Telv. 21. which was 


an action for words, it was alledged in the de- 
claration ; that the defendant had ſpoken the 


following words: J. Barham hath burnt my 


barn, innuendo, my barn full of corn. I udg- 
ment was in this caſe arreſted ; and by the 


court, the words, hath burnt my barn, are no 


ſlander, this being only a treſpaſs, and the 
innuendo ſhall not help the matter. It is the 


nature of an innuendo to explain doubtful 


words, where there is matter ſufficient in the 


declaration to maintain the action: but no 


words, produced by the innuendo, ſhall make 


the action maintainable. In the caſe of Rex v. 
 Greepe, Salk. 513. the charge in an indictment 


for perjury was; that the defendant had 


ſworn, that F. S. was upon a certain day at 


Newnham, innuendo, at Newnham in Devenſbire; 


| Whereas in truth J. S. was not at Newnham 


aforeſaid upon that day. Judgment was in this 


caſe arreſted; and by the court, Newnbam may 


as well mean Neunbam in any other county, 
as Newnham in the county of Devon. An innu- 
endo may explain and apply preceding words: 
but it cannot add to, enlarge, or change the 
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to ſuſlices of 
the prace for 
hearing an 


_ appeal. 


— 


It has been ſaid; that it may, after a ver- 
dict, be intended, that the orders mentioned 
in the advertiſement were proved, at the 


trial, to be the orders of the Juſtices of the 


peace for the county of Suffolk: but as this is 
not alledged, the court cannot intend that it 
was proved; bectute there was no neceſſity 


ot proving it. In the caſe of Buxenden v. 
Sharp, Salk. 662. whicli was an action upon 


the caſe for keeping a bull accuſtomed to run 


mad, it was not alledged in the declaration, 
that the defendant knew the bull was accuſ- 


tomed to run mad. It was holden, that the 
detect of alledging this is not cured by a ver- 


dict; and by the court, as it was not neceſ- 
ſary for the plaintiff to prove, at the trial, 


that the defendant knew the bull was accuſ- 
to med to run mad, it cannot be intended, that 


this was proved. 


Rex verſ. The Juſtices of the Peace for 


the County of Weſtmoreland. 


FT T PON a rule to ſhew cauſe, why a Man- 

| damus ſhould not be awarded, for the 
herring of an appeal, it appeared; that there 
was an appeal from an order of two juſtices 
to a quarter ſeſſions of the county of Meſtmore- 
land; that at this quarter ſeſſions the 7 


peal was adjourned to the next quarter effi 


ons, and an order was made, that the matter 
ſhould, in the mean time, be referred to one 
of the judges of aſſize ; that nothing was done 
in the matter by the judge of aſſize, to whom 


it was referred; and that at the quarter ſeſ- 


| ſions, to which the appeal was adjourned, the 


court refuted to hear the appeal, and did not 

adjuurn it to any other quarter ſeſſions. 
A peremptor y Mandamus was awarded; by 
which the juſtices of ihe peace, SECT 
of 
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of N eſtmoreland, were commanded to hear the 
appeal at the next quarter ſeſſions. x 
And by the court It has been faid ; that 
as the appeal was not ad journed from the laſt 
to the next quarter ſcſlions, it is now at an 
end: but it will be incumbent upon the juf- 
tices, who ſhall be at the next quarter ſeſſions, 
to conſider well, whether the neglect of the 
laſt quarter ſeſſion to adjourn the appeal, will 
be an excuſe for their not obeying the Manda- 
mus of this court. 


Rex ver/. the Inhabitants of Kingſwood. 


N an order of ſeſſions it was ſtated ; that A perſon is 
Abraham Turner, the father of the Pauper, not to be re. 
whoſe ſettlement was in the pariſh of King /- wm ogg 
wood, together with his wite Arne, reſided chargeable to 
many years in the pariſh of Vickwar, under the pariſh, in 
a certificate from the officers of the pariſh of which he re- 
Kingſwood, addreſſed to the officers of the pa- — of 
riſh of #ickwar ; that, during their reſidence 4 
under the certificate, the Pauper was born; 
that the Pauper lived with her father and mo- 
ther, in the pariſh of Fickwar, till the death 
of her father, and afterward lived with her 
mother, in that pariſh, without gaining any 
ſettlement; that about nine years ago, the 
Pauper, being afflicted with the ſmall pox, 
was removed into a houſe, provided by the 
pariſh officers of /Fickwar, for the reception 
of perſons, Paupers of Wickwar, afflicted 
with the ſmall pox; that ſhe was provided 
for, in common with other Paupers ill of the 
ſame diſtemper in that houſe, until ſhe was 
recovered, by J. S. an inhabitant of Fickwar, 
but not a pariſh officer; that J. S. declared 
afterwards, that he was paid the expence he 
had been at on account of the Pauper, but did 
not ſay by whom; that, during all the time 
O 0 2 the 
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the Pauper was in that houſe, her mother 
rented a houſe in the pariſh of A ickwar, in 


which the Pauper might have lived, it ſhe had 


not been removed as aforefaid, in order to 
prevent the ſpreading of the ſmall pox ; that 
the Paufer, fince her recovery from the ſmall 

ox, has lived with her mother in the pariſh 
of Ii ickwar, and ſupported herſclf by her 
own labour; that the Pauper was lately re- 


moved, by an order cf two juſtices, to the 


pariſh of Kinsſawosd ; and that the order was 
afnrmed upon an appeal to the you leſſi- 
ons. 


The ä was, W kether the Pauper was 


liable to be removed to the pariſh of King / 


d 
It was holden, that ſhe was not. 


And by the court The Pauper, at the time 
of the removal, reſided in the pariſh of Wick. 
war under a certificate; and conſequently, 
the was not liable to be removed to the pariſh 
of Kir/woed, unleſs ſhe did become charge- 


able to the pariſh of #/Prckwar. If it had ap- 
peared ; that the expence, incurred upon the 


Paupecr's account, when ſhe had the ſmall pox, 


was defrayed by the pariſh of Hickwar, it 


woull have been a queſtion ; whether that 


was a becoming chargeable, for which the 


Paufer and her mother were liable to be re- 
moved to the pariſh of K:ngfwood? there 
would likewiſe, in that caſe, have been ano- 
ther queſtion; namely, M hether the Pauper, 
who had, during the nine years preceding the 


removal, ſupperted herfelt, was liabie ro be 


removed to the pariſh of King/wgod, on the 
accuunt of her having been chargeable ſo long 
before? But as it dees not appear, that J. &. 
was reimburſed the ex pence he was at on ac- 
count of the Fauper by the pariſh ot H/:ckwar, 

we 
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we are of opinion; that, at the time ſhe was 
removed, ſhe was not liable to be removed to 
the pariſh of K:ng/wood. 


Cope verſ. Marſhall. 


'PON a rule to ſhew cauſe, why the An _ 

plaintiff ſhould not have leave to amend after dhe 
his replication, it appeared; that iſſue was cauſe was 
Joined upon the replication ; that the record made a re- 
was entered at an aſſize; and that it was made manrer. 


a remanet for defect of jurors. 


The rule was made abſolute. 
And by Deniſon J.—In the caſe of Dryden v. 


Langley, Trin. 24 G. 2. in the court of com- 


mon pleas, leave was given to amend after 
iſſue had been ſome time joined ; and it ſeems 
to be reaſonable, that, if the juſtice of the 
caſe require it, leave ſhould be given to amend, 
after a cauſe has been entered at an afſize and 
made a remanet. 5 | 


Rex ver/. The Inhabitants of Bradenham. 


N an order of ſeſſions, it was ſtated ; that An order of 

J. S. and his wife and children were re- ſeſſions not 
moved, in December 1754, by an order 9 
two juſtices, from the pariſh of Thame to the ue 
pariſh of Bradenbam, and that this order, upon 


an appeal to the quarter ſeſſions, was re- 


verſed ; that ſoon after J. S. ran away from 
his family ; that thereupon his wife and chil- 
dren were removed by another order of two 
juſtices from the pariſh of Thame to the pariſh 
of Bradenbam, and that this order, upon an 
appeal to the quarter ſeſſions, was affirmed. 


After 
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After a rule had been obtained, to ſhew 
cauſe why the two orders of the juſtices, and 
the ſecond order of ſeſſions ſhould not be af- 
firmed, another rule was obtained, to ſhew 
cauſe why the firſt order of ſeſſions ſhould not 
be amended. 


The latter rule was obtained upon an affi- 
davit; wherein it was alledged, that the firſt 
order of the juſtices was reverſed by the quar- 
ter ſeſſions; becaufe it was not therein ſtated, 
that J. S. and his wife and children, were 


likely to become chargeable to the pariſh of 


Thame ; and that the clerk of the peace had, 


by miſtake, entered a general order of reverſal. 


This rule, although no affidavit was read 
upon ſhewing caule thereto, was diſcharged. 


And by Deniſon ].—The court cannot make 
this rule abſolute, without giving credit to 
an affidavit which is contradictory to a recard ; 
and it would be of the moſt dangerous conſe- 


quence, as well as contrary to an eſtabliſhed 
rule of law, to give credit to ſuch affidayit. 


If the clerk of the peace did make a miſtake 
in entering the order of reverſal, it is a hard- 


ſhip upoa the pariſh of Thame but the court 
cught never to depart from a general rule of 


the law, for the ſake of relieving from a par- 


ticular hardſhip. 


At a ſubſequent day, the former rule was 
made abſolute. 5 


And by Deriſon J.— As the firſt order of re- 
moval was quaſhed upon the merits, the ſecond 
order of removal ought not to have been 
ade, It has been ſaid; that J. S. might 

have 
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have gained a ſettlement in the pariſh of &ra- 
denham, after the making of the firſt order of 
removal, or that the pariſh of Hradenham might 
be his wife's own ſettlement before mat riage: 
but if either of theſe things were fo, it ought 
to have been ſtated, in the ſecond order ot re- 
moval, or in the fecond order of ſeſſions. In 
the caſe of Alderton v. Felixtowe, Vin. Remov. 
467. it was holden, in a cafe like the pre ſent; 
that it cannot be intended, that a ſetttement 
was gained after the making ot the firſt order 
of removal. 1 


And by Fofter J.— It appears, from a ma- 
nuſcript note, in my poſſeſſion, of the caſe of 
Honiton v St. Mary- Axe, Mich. ꝙ Ann. to have 
been holden in that caſe; that it an order of 
removal be quaſhed upon the merits, it is con- 
cluſive upon the pariſh removing, as to the pa- 
riſh to which the removal was; and that if an 
order of removal be affirmed upon the merits, 
it is concluſive upon the pariſh to whi h the 
removal was, not only as to the parith remoy- 
ing, but as to all other pariſhes. 


Rex ver}. the Inhabitants of St. Peter's 
in Nottingham. 


N an order of ſeſſions, it was ſtated ; that An appren- 
during the reſidence of J. S. in the pariſh pee no nett 
of St. Peter's in Nottingham, under a certificate 12 ng WP 

from the pariſh of Beeſton, addreſſed to the pa- * © el 

riſh of St. Peter's, the Pauper was bound to him any pariſh, 
as an apprentice ; that after the Pauper had except that to 
ſerved fome time in the pariſh of St. Peter's, chien the, 
J. S. removed to the pariſh of St. Mary; and Ad. 
that the Pauper went with J. S. and ſerved him 
jn that pariſh about a year. 


The 
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The queſtion intended to have beer. .-- 2 
was, whether the Pauper did gain a ſettler. 
in the pariſh of &. Mary's? 


But the caſe of Rex v. Hi gh and Low Biſbop- 
Aide, Trin. 28 & 29 G. 2. being cited, — 
in it was holden; that an apprentice to a cer- 


tificate man may gain a ſettlement in any pa- 
riſh, except that to which the certificate is ad- 
dreſſed, it was admitted; that the Pauper did 
gain a ſettlement in the pariſh of St. Mary's. 


Trinity 
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Trinity. Term, 
29 & 30 Geo. 2. 1756. 


Sir Thomas Deniſon, 
Sir Michael Foſter, Juſtices. 
Sir John Eardley Wilmot, ) 


* 


— 


TEMORAND UM. There was in 
this term no chief juſtice. Sir Dudley 
Ryder, the late chief juſtice, died during the 
laſt term; and lord Man feld, who ſucceeded 
as chief juſtice, was not appointed until the 
next term. | 


Buſh er. Ralling. 7 


PON a rule to ſhew cauſe, why a new The giving of 
trial ſhould not be had in an action upon money to for- 
the 2 G. 2. c. 24. it appeared; that the ac- pats? wane 
tion was brought for the penalty given by the un once 


ſeventh clauſe of that ſtatute, whereby it is avon Sage 


meaning of 


| enacted, ©* That if any perſon, by himſelf or the 2 G. 2. 


* any perſon employed by him, ſhall by any e. 24. 
„gift or reward, or by any promiſe, agree- 
ment or ſecurity, for any gift or reward, 
corrupt or procure any perſon to forbear 
to give his vote in any election of a member 
of parliament, ſuch perſon ſhall forfeit the 
5 Pp ſum 


60 
6c 
«6 


290 


— 


Trinity Term 29 & 30 Geo. 2. 1756. 


ſum of five hundred pounds :” that it was 
alleaged in the declaration, that the defendant, 


whiltt Raiph Thrale, Eiq; was a candidate for 
being a member of parliament for the borough 


of Abingdon, did corrupt J Harvey to for- 


bear to give his vote for the faid Thrale, by 


giving the ſaid {arvey the fum of twenty 


guineas ; that at the trial of the cauſe, it was 


ruled by Faſter |. that Harvey was a compe- 


tent wiine!'s ; that the evidence of [Jarvey was, 


that the detendant did give him the ſum of 


twenty guineas, to forbcar to vote for Thrale, 


but that Harvey did, even at the time of tax- 


ing the twenty guineas, intend to vote for 
Thrale, and did afterwards vote for him; and 


that there was a verdict for the plaintiff. 


The rule was diſcharged. 


And by Deniſon ].—We are of opinion, 
and the late chief juſtice did concur in this 
opinion; that a new trial ought not to be 
granted. Two objections have been made to 
the competency of Harvey to be a witneſs; 
namely, that he was a Particeps Criminis, and 
that the tendency of his evi ſence was to dif- 
charge himſelf from penalties and diſabilities. 
It would, perhaps, be a full anſwer to theſe 
objections to ſay, that a Partieps Crimims, 
although the tendency of his evidence be to 
obtain a pardon, or even a reward for himſelf, 
is, in divers caſes a competent witneſs: but 
another anſwer, deducible from a clauſe of 
the ſtatute upon which the preſent action is 


brought, may be given. By par. 8. of that 


ſtatute it is enacted, ** That if any perſon 
** offending againſt this act ſhall, within twelve 
„ months after the election of a member of 
„ parliament, diſcover any other perſon 
% offending againſt this act, ſo that ſuch per- 


ſon 
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0 fon ſo diſcovered be thereupon convicted, 


«« ſuch perſon ſo diſcovering, and not having 
been before convicted of any offence againſt 
* this act, ſhall be indemnified and diſcharged 
from all penalties and diſabilitics, which 
% he ſhall then have incured by an offence 


« againſt this act.“ This ſeems to be a legiſla- 


tive declaration, that one perſon, offending 
againſt this act, may be a witneſs againſt ano- 
ther offending againſt it; for it is not proba- 
ble, that the legiſlature thould intend to dif- 
charge one offender againſt this act from all 
penalties and diſabilities, upon diſcovering 
another offender againſt it, in ſuch a manner 
that the latter be convicted, without intending 


at the ſame time, that the former ſhould be a 
_ witneſs againſt the latter. d 


In the caſe of Phillits v. Fowler, it was 
ruled at M/ Prius, by Eyre C. J. of the Court 
of Common Pleas, that Hoare, to whom 
money had been given to forbear to vote for a 
candidate, was a competent witneſs againſt 


the giver of the money, in an action for the 


penalty 28 by the 2 G. 2. c. 24. and it was 
ſaid by the Ch. J. that unleſs the evidence of 
the ta er of the money, notwithſtanding he is 
a Particeps Criminis, be in ſuch cafe admitted, 
the ſtatute will be of very little avail. A new 
trial was indeed granted in that cafe: but, as it 
appears from 1 Barn. 325. that the new trial 
was granted upon account of the jurors hav- 
ing determined, as to the finding of their ver- 


dict, by caſting lots, it may fairly be inferred ; 


that the opinion of the Ch. J. as to the com- 
petency of Hoare to be a witneſs, was ac- 
quieſced under. 


It has been ſaid; that as Harvey, even at 
the time of taking the money, intended to 
Pp 2 vote 
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vote for Thrale, there was no aſſent of his 
mind to the propotal of forbearing to vote, 
and conſequently, that the deter:dant did not 
corrupt him to forbear to vote: but we are 
of opinion ; that, whatever the intention of 


the raker of the money is, at the time of tak- 
ing it, tlie offence of corrupting is complete, 


as to the giver of the moriev, by giving it to 
forbear to vote for a candidate; and that it 


would be a very nurow conttruction of a ſta- 


tute, which was intended to prevent every 
mode and ſpecies of corruption, to hold; that, 
becauſe the mind of Harvey did not aſſent to 


the propoſal of forbearing to vote, the defen- 


dant, who, by giving the money did all that 
was in his power to corrupt Harvey, was not 
guilty of corrupting him. 


It has been faid ; that although the words, 


unlawjul'y procure or ſuborn, in the 5 Eliz. c. g. 
are in the disjunctive, the conſtruction has 


been, that the offence of fubornation of per- 
jury cannot be, unleſs there has been a per- 


jury; and it 1s inferred ; that although the 
words, corrupt or procure, in the 2 G. 2. c. 24. 
are in the disjunctive, the conſtruction ought 
to be, that the offence of corrupting to forbear 
to vote cannot be, unleſs there has been a for- 
bearing to vote: but there is a wide difference 
betwixt the two caſes. Ihe word ſuborn, in 
the former ſtatute, which is a technical word, 
means the ſame as anlawfully pracure; and 
conſequently, unleſs there be an unlawful 
procuring, there cannot be a ſuborning: but 
the meaning of the word corrupt, in the latter 
ſtatute, is different from that of the word ra- 
cure; and conſequently, there may be a cor- 
rupting, although there be not a procuring. 
It does moreover ſeem to have been the inten- 
tion cf the 2 G. 2. c. 24. to make the giving 
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of money to forb ar to vote an offence, al- 


thougti there be not 2 torbraring to vote; for 
the taker of money to forbeœar to vote is liable 
to all the pen iltics and diſabilitics o that ſta- 
tute, although he do not forbear to vote; and 
it is not io be conccived, that the legiſlature 


did mean, to infli-t a more ſevere penalty 
upon the perſon who takes money to forbear = 


to vote, than upon the giver of the money. 


There is another reaſon why the conftruc- 
tion of 2 G 2. c. 24. ought to be, that the 
oftence of corrupting to forbear to vote may 
be, although there is not a forbearing to vote ; 


namely, that if the conſtruction ſhould be 


otherwiſe, an action can never be maintained 
upon that ſtatute againſt the giver of money 


to forbear to vote, if the taker of the money 


die before the election. 
| Pearce ver /. Davy. 


- PON a rule to ſhew cauſe, why a dila- A dilatory 


tory plea ſhould not be ſet aſide, it ap plea 


peared ; that the affidavit was not poſitive as 


ſet aſide, 
uſe it was 
not verified 


to the truth of the fact pleaded ; but there by afidarit. 


was ſomething alledged in the affidavit, from 


whence it might fairly be inferred, that the 


fact pleaded is true. 


The rule was made abſolute. Deniſon J. 


and M ilmot J. being ot opinion, that the affi- 
davit is not ſufficient. e 

And by Deniſon J.— It has been ſaid; that 
it is ſufficient under the 4 Ann c. 16. if any 
matter be ſhewn to the court by affidavit, to 


induce them to believe, that the fact of the 
plea is true: but the conſtruction has always 


been; that the affidavit muſt be poſitive as io 


every matter of fact; for that the words pro- 
bable matter, in that ſtatute, do only extend 


io 
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to a matter of record, or to ſome other colla- 


teral matter, as to the truth of which there — 

cannot be a poſitive affidavit. =" * 

Foſter ]. inclined to be of opinion, that the an 

athdavit is ſufficient; in as much as, it may "ta 

be fairly concluded from what is therein al- jag 

ledged, that the fact pleaded is true. © 

= „ 

Griffith der/. Holler. 1 

* 

n. [ PON a rule to ſhew cauſe, why the * 
ment allowed declaration ſhould not be amended, by 
_— ftriking out the word MWorceſterſpire, and in- 
hey, ferting the word Oxfordſbire, it appeared; 


Finne was that the action had been commenced more 
changed. than two terms; and that the conſequence of 
the amendment would be changing the Venue. 


The rule was made abſolute. 


And by Deniſon J.— As the amendment, 
intended to be made, is an amendment at the 
common law, for the making of which no 
time is limited, the court may give leave to 
make it, notwithſtanding the action has been 
commenced more than two terms, and the 
conſequence of the amendment will be the 
2 of the Venue. 


It has been ſaid; that as it does appear, 
from the affidavit, upon which the rule to 
ſew cauſe was made, when the bill was 
filed, it may have been filed merely to have 
ſomething to amend by : but the court will 
not, in a caſe like the preſent, inquire into 
— time of filing the bill; it being ſufficient 


lor the purpoſe of amending, that a bill is 
filed. 


It 
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It has been ſaid; that if the amendment in- 
ten ed ſhould be allowed in the preſent action, 
which is an action upon a ſtatute againſt a car- 


rier, the pendency of the preſent action, which 
may have been brought colluſively by a friend 


to the deſendant, may be pleaded in bar to a 


ſubſcquent action brought bona fide in the 


county f Oxford ; the conſequence of which 
will be an cluſion ot the ſtatute. If ſuch col- 
lution did appear, the court would actually 


retuſe to give leave to amend : but the court 


will never preſume that an action is colluſive, 
unleſs it appear to be fo. 5 


Doe, on the Demiſe of Brownſmith, 
ver/. Denny. 


N a caſe reſerved, in an action of ejectment, A deviſe, i. 


* 


it was ſtated ; that, by a marriage ſettle- der a ſuppoſ· 


power, 


ment, an eſtate was conveyed to truſtees, to 
the uſe of Henry Tompſon, the huſband, for 
lite; then to the uſe ot Mary, the wife, if ſhe 
ſurvived her huſband, for life ; then to the 
uſe of ſuch child or children as ſhall be begot- 
ten by the ſaid Henry upon the body of the 
ſaid Mary, and for ſuch eſtate and eſtates, and 


ſubject to ſuch powers, conditions, proviſions 


and limitations, as the faid Mary, notwith- 
ſtanding her coverture, ſhall by writing or 
will appoint; and in default of ſuch appoint- 


ment, to the uſe ot all ſuch children of the 


holden to be 


void. 


ſaid Henry and Mary in fee, equally to be di- 


vided amongſt them, as tenants in common ; 
and in default of ſuch iſſue, then to the uſe 
of ſuch perſon as the ſaid Mary ſhall by will 
appuint ; and in default of ſuch appointment, 
then to the heirs of the ſaid Mary for ever; 
that Henry and Mary had iſſue one ſon, named 
Henry ; that Henry, the father, died ; 12 

ary 
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Mary died afterwards, leaving the fon un ler 


the age of twenty-one years; that during her 
widowhood ſhe made a will, wherein ſhe de- 
clared, that by virtue of certain powers given 
her by the marriage ſettlement, and of all 
other powers in her veſted, ſhe deviſe! the eſ- 
tate to her ſon in fee, and, in caſe he ſhould 


die under the age of twenty-one years, ſhede- | 
viled the eſtate to the father of the detendant, 


in fee; that the fon atterwards died, under the 


ac of twenty-one ye..rs ; and that the leſſor of |} 


the plainteff is heir at law to Henry the father, 
and to Henry the fon. N 


Th be queſtion was, whether the leſſor of the 


plaintiff ought to recover? 


It was holden, that he ought. 


And by Deniſon I lt was clearly the in- 


| tention of the parties to the marriage ſetile- 


ment, that the iſſue of Henry and Mary, if 
there were any iſſne, ſhould take an eſtate in 


fee. The power given to Mary, of deviſing 


it to a ſtranger, was only given in caſe of a fai- 
lure of ſuch iſu-. If Mary hid ſurvived her 


ſon, t e deviſe to the father of the defendant 


would have bern good; becauſe there would 


in that caſe, agreeably to what is laid down in | 
the caſe of Holt v. Bur leigh, Prec. in Chanc. 


294- have been a failure of ifſue within the 
meaning of the marriage · ſettlement: but as ſhe 
did not ſurvive her ſon, that deviſe is void. 


Upon the whole, we are of opinion, and the 


late Chief Juſtice did concur in this opinion; 


that Henry took an eſtate in fee under the de- 


viſe to him; or an eſtate in fee under the mar- 


riage - ſettlement; and that in either caſe, the 
leſſor of the plaintiff ought to recover. 
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Tooker w2r/. the Duke of Beaufort. 


N an action of Treſpaſs, the matter in iſſue An exempli- 
was, whether certain lands, called //99q- fication of a 
crofts, were parcel of the manor of Hinion record + 
Daubney 9 | court o X- 


| chequer, un- 
At the trial of the cauſe, an exemplifica- der the ſeal 

tion, under the ſeal of the Court of Exchequer, of — 

of a commiſſion, and of the return thereto, idence. 

were given in evidence by the plaintiff. The 

commiſſion, which ifſued Paſch. 433 Eliz. ſome 

months after a grant by queen Elizabeth of 

the manor of Hinton Daubney, was to enquire, 

whether the prior of St. Swithin's in Winchej- 


ter, was heretofore ſeiſed, in right of his pri- 


ory, of certain lands, called #oodcrofts, as 
parcel of the manor of Hinton Daubney ; and 


whether the crown had, ſince the diſſolution 


of the priory, been ſeiſed thereof, as parcel 
Rid manor? The return to the com- 
miſſion was, that the prior was heretofore 
ſeiſed of theſe lands in right of his prior y, 
as parcel of the manor of Hinton Daubney ; © 


and that, from the time of the diſſolution of 


the priory to the time of the grant, the crown 
was ſeiſed thereof, as parcel of the ſaid 


Upon a rule to ſhew cauſe, why a new trial 


| ſhould not be had, Parker Ch. J. before whom 
the cauſe was tried, reported, that the ver- 


dict, which was for the plaintiff, was in a 
great meaſure founded upon the evidence of 


the exemplification of the commiſſion, and of 


the return thereto; and he added; that, it 
the court ſhall be of opinion, that the exem- 
plifi cation was not admiſſible evidence; there 
ought, in his opinion, to be a new trial. 


The rule was diſcharged. Gt 
24 And 
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And by Deniſon J.— lt has been ſaid; that 
the exemplification was not admiſſible evi- 
dence; becauſe it was not under the great 
ſeal: but we are of opinion; that an exem- 
plification of a record of the court of Exche- 


quer, under the ſeal of that court, is admiſ- * 


{ible evidence. 
It has been ſaid ; that, as the crown was 


not in poſſeſſion of the manor of Hinton Daub- 


ney at the time it iſſued, the commiſſion was 
illegal; and conſequently, that no proceeding 
under it is admiſſible evidence. In ſupport 
of this objection, it has been ſaid; that ante- 
cedently to the 22 Ch. 2. c. 6. by which ſta- 


' tute that right is given, no ſubject had a right | 
to ſuch a commiſſion. Our opinion as to this 


is, that, as there might have been a doubt, 
whether the queen was, at the time of the 


grant, in poſſeſſion of the lands called Hood- | 


crofts, or had at that time a right thereto; and 
conſequently, whether theſe lands did paſs by 
that grant, the commiſſion tor enquiring into 
that matter might be legal ; and, if any caſe 


can be ſuppoſed, in which it might be legal, 


the court will, at this diſtance of time, ſup- 


| Poſe that caſe; for the ſake of admitting the 


proceedings under the commiſſion to be given 
in evidence. 


It has been ſaid ; that the exemplification 
ought not to have been admitted in evidence 


againſt the prefent defendant: becauſe, as the 


commiſſion was a commiſſion informing, and 
not a commiſhon entitling, the perſon, from | 
whom he derives a title to the lands called | 


Fcodcrofts, might be ignorant of the execu- 
tion ot the commiſſion, or might not have an 
opportunity of being heard ; and conſequent- 
ly, that the commiſſion, and the return thereto, 
are to be conſidered as res inter alias actæ. 


Our 
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Our opinion as to this is; that the commiſ- 
ſion was general againſt all perſons; that the 
commiſſioners were bound to receive any evi- 
dence offered, to ſhew that the lands called 


M oadcrofts were not parcel of the manor of 


Hinton Daubney; and that, if they had refuſed 
to receive any ſuch evidence, the return 
might, and undoubtedly would have been 
quaſhed. As it does moreover appear; that 
the commiſſion was executed, and in a moſt 
public manner, within four miles of the ma- 


nor of Charlton, the then owner of that manor, 


as parcel of which the lands called M codcrofts 


are now claimed, could not be ignorant of its 


execution; and if he did know thereof, he, 
as has been already obſerved, had an oppor- 
tunity of ſhewing, that the lands called i od 
crofts were not parcel of the manor of Hinton 
Daubney. | FEES 


5 1 


= Whitmore ver/. Rooke. COT 
N an action of debt, by the aſſignee of a The iſſuing 
bail bond, the plaintiff alledged ; that a Pre- of a writ s 

cept, called a bill of Middleſex, was ſued out matter of re- 


of this court againſt the detendant in the ori- N 
ginal action. | which ĩt iſ- 
ſued. 


The defendant pleaded; that no ſuch pre- 
cept was ſued out. 8 


The plaintiff replied ; that ſuch precept was 
ſued out, as appears by the record of this 


court, and concluded with praying that the 


record may be inſpected. 


Upon a demurrer to this replication, the 


queſtion was, whether the concluſion be 


good ? 12 95 
It was holden, that it is. 
Q 2 And 
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And by Deniſon J.— The iſſuing of a writ 


from another court, as of an original from the 


Court of Chancery, 1s never a matter of re- 


cord in this court, until the return thereto is 


filed: but the iſſuing of a writ from this court, 
although no return thereto be filed, is always 
a matter of record in this court ; becauſe there 
muſt always appear upon the roll an award of 
the writ. 


It has been ſaid; that the iſſuing of a bill 


of Middleſex is not pleadable, as a matter of 


record in this court: but we are of opinion 
that it is. If the writ pleaded in one court 
was iſſued from another, as if an original from 
the Court of Chancery be pleaded in this 
court, the iſſuing of the writ cannot be plead- 
ed, as a matter ot record in this court, unleſs 


the return thereto be filed; for until the re- 


turn thereto 1s filed, the writ does not appear 
upon the rolls of this court: but if the writ 
pleaded was iſſued from the court wherein it 
is pleaded, as the bill of Middleſex was in the 
preſent caſe from this court, the iſſuing of the 
writ is pleadable, as a matter of record in this 


| court, although no return thereto be filed; 


becauſe the award of the writ muſt always ap- 
pear upon the rolls of this court. 


In the caſe of Fiſter v. Somerville, Trin. 
38G. 2. in this court, the defendant pleaded 
the ſtatute of limitations; the plaintiff replied 
a bill of Midd'c/ex, with divers continuances ; 
the defendant rejoined, that there was not 


| ſuch a bill with ſuch continuances upon the 


record; the plaintiff ſurrejoined, that there 
was ſuch a bill with ſuch continuances, and 


concluded with praying, that the record might 


be inſpected. The concluſion was holden to 


be good; and by the court, it will appear, 


upon 


: 
ö 


| 
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upon inſpecting the rolls of this court, whe- 
ther there be ſuch 2 bill of Middleſex with ſuch 
continuances. 


It has been ſaid; that in the caſe of (G) 
Eſplin v. Smollet, Eaſt. 23 G. 2. in this court, 
wherein the ſuing out of a writ of Feri Facias 
was put in iſſue by the replication, it was 
holden; that ſuch a replication ought to con- 
clude to the country: but that caſe is of no 
authority in the prefent cafe. In that caſe, . 
the levying of money under the writ of Feri 24% 
Facias, which is a matter of fact, was put in 
iſſue by the replication, as well as the ſuin 
out of the writ; and conſequently, the deter- 
mination in that caſe was conformable to what 
is laid down in the caſe of Peter v. Stafford, 
Hab. 244. namely, that if the matter ot re- 
cord, which is put in iſſue, be mixed with 
matter of fact, the trial ought to be by a jury: 
but in the preſent caſe, wherein nothing is in 
iſſue but the ſuing out of the bill of Middle/cx, 
the concluſion to the record is proper. 


Rez ver. the Inhabitants of Eaſt Lidford. 


'TPON a writ of Error, brought upon a tt is not ne 
judgment ia an indictment, it appeared ; eeſſary to ſet 

that the indictment was found at a court of out the length 
quarter ſeſſions ; that the charge therein was, . wang 
that a certain part of the King's highway in an indictment 
the pariſh of Eaſt Lidford, being betwixt a cer- for the nu- 
tain place called the Four-faoted Croſs, and a ſance. 
certain bridge, dividing the fai4 pariſh from 
the pariſh of Datchet, is ruinous, and that the 
defendant ought to repair the fame ; that the 
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de lendants were found guilty ; and that a fine 
of treaty pounds was ſet upon them. 


The queſtion was, whether the length and 
breadth of the nuſance be ſet out with ſuffici- 


ent certainty. 


[t was holden, that it is. 


And by Deniſon ].— Halſey's cafe, according 
to the report of it, 2 Roll. Abr. 181. is too 


nice, as to the neceſſity of preciſion in ſetting 
out the length and breadth of the nuſance in 


an indiAment; and that in another report of 
the ſame caſe, Latch. 183. no notice is taken 


of the preciſion mentioned by Rolle. In the 


caſe of (H)] Rex v. Smith, Trin. 27 G. 2. which 
was an indictment for laying rubbiſh in a cer- 
tain place in the King's highway, in the pariſh 


of Ottery St. Mary's, being between a certain 


place called Didbridge, and a certain houſe 
called Faxen Holes, the nuſance was holden to 


be ſet out with ſufficient certainty. 


And by Foſter ].—It has been ſaid; that as 


the length and breadth of the nuſance are not | 


{et out with preciſion, this court cannot judge, 
whether a proper fine was ſet: but this court 
will preſume, that the court of quarter ſeſſi- 


ons did ſet a fine adequate to the length and 5 


breadth of the nuſance proved. 


And by I ilmot I.— According to ſome old 


caſes, too much preciſion was, in my opini- 


on, heretofore required, in ſetting out the 
length and breadth of the nuſance in an in- 


dictment. 
(H) Ante Page 98. 
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Hyde, on the Demiſe of Culliford, wer/. 


Thruſtout. 


T TPON a rule to ſhew cauſe, why the judg- A judgment 
ment ſigned in an action of ejectment, f I 
ſhould not be ſet aſide for irregularity, it ap- f Aga t. 
5 #3 ſet aſide, be- 
peared ; that judgment was ſigned againſt the cauſe it was 
caſual ejector, in the morning ot the fifth ſigned too 


day, after the end of the term wherein the ſoon. 


judgment was moved for. 


It likewiſe appeared, from the report of 
the maſter ; that although the rule made upon 
the motion for judgment againſt the caſual 
ejeQor is in the following words, that it the 
** tenant in poſſeſſion ſhall not appear within 


four days after the end of the term, judg- 


*« ment may be ſigned againſt the caſual cjec- 
*« tor,” judgment ought not, according to the 
uſual practice of the court, to be ſigned be- 
fore the afternoon of the filth day after the 
end of the term. 


The rule was made abſolute. 


And by Deniſon In. uſual practice of 
the court, and not the letter of a rule, ought 
in ſuch caſe to be adhered to. 


Rex ver/. Redman. 


PON a rule to ſhew cauſe, why a view A view can- 
1 ſhould not be had in an indictment, it not be had 
appeared, from the report of the Secondary of Ie 
the crown: office; that, according to the uſual aut conſent. 
practice of the court, a view ought not to be 


ordered in an indictment, or in an informa- 


tion without conſent. 


The 
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It is not ne- 
ceſſary to ſet 
out the evi- 
dence, in an 
order made 
by one or 
more juſtices 


of the peace. 


* 


The rule was diſcharged. 


And by Demij7n J. — The practice of the 


court has been very proper. Ing power given 
to the court, by the 4 Arn. c. 16. of ordering 2 
view, being confined to civil actions. 


Rex verſ, Biſſex. 


PON a rule to ſhew cauſe, why the ad- 
judication of two Juſtices of the peace, 


and an order of ſeſſion confirming it, ſhould 
not be quaſhed, the adjudication was to this 


purport : ©** Whereas complaint was made to 
«c 


us by J. S. that twenty-four pounds were 


„ due in arrear to him from J. M. at Lady- 
* day laſt, tor rent ; and that he would have 


diſtrained the goods and cattle of the ſaid J. 
*« N. in order to obtain ſatisfaction for the ſaid 
* rent; but that you the ſaid 70% Biffex, in 


order to prevent this, did, on or about the 


„ twenty-ſeventh, twenty-eighth or twenty- 


„ ninth day of Auguſt laſt, wilfully and know- 
*< ingly, aid and aſſiſt J. V. in fraudulently 
*© conveying and carrying his goods and cat- 
*« tle off the eftate of J. S. and in concealing 


_ ** the ſame, being under the value of fifty 


pounds, to wit, two cows, one heifer, and 


ten hundred weight of cheeſe, of the value 


v6 


of twenty pounds, contrary to the ſtatute of 
the 11 G. 2. c. 19. whereupon we having, 
in your preſence, examined the witneſſes 
produced by J. S. and having heard what 
*« was alledged in your defence, do adjudge 


the complaint to be true; and that the 


goods and cattle were of the value of twen- 
ty pounds; and that you have, by virtue of 
the ſaid ſtatute, forfeited the ſum of forty 
„pounds, being the double value of the 2 

«« and 


K 


* 


N : 
=y 
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E 
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and cattle carried off to J. S. We there- 
fore do adjudge, order and require you the 
„ faid John Biſſex, within three days from 
the date hereof, to pay the tum of forty 


pounds to F. S.“ 


The rule was, upon great conſideration, 
diſcharged. e 


And by Deniſon J.—It has been ſaid; that 
the adjudication is to be deemed a conviction; 
and conſequently, that it is bad, becauſe the 
evidence is not therein ſet out. If the adju- 


dication were to be deemed a conviction, the 


objection, on account of the evidence not be- 


ing ſet out therein, would certainly be fatal; 
for in the caſe of Rex v. Lloyd, Mich. 8 G. 2. 
it was holden; that the evidence muſt be ſet 


out in a conviction; and the caſe of Rex v. 
Pullen, Salk. 369. wherein it is laid down, 
that it is ſufficient to ſtate in a conviction, 
that oath was made of the truth of the pre- 


miſſes, was expreſsly denied to be law. 


But we are of opinion; that the adjudica- 
tion in the preſent caſe is to be deemed an 


order; and that it is not neceſſary to ſet out 


the evidence, in an order made by one or 
more juſtices of the peace. In the caſe of 
Rex v. Bathurſt, Mich. 4 G. 1. an adjudicati- 


on, in a caſe of baſtardy, was holden to be 
an order; and it was likewiſe holden, that 
although a penalty be inflicted, or a forfei- 
ture be given, by a ſtatute; yet if the word 


convict, or ſome word or words tantamount 
thereto, be not contained in the ſtatute, an 


adjudication upon the ſtatute is not a convic- 


tion. In the ſtatute, upon which the adjudi- 
cation in the preſent cafe is founded, neither 
the uv ord convict, nor any word or words tan- 
tamount thereto, are contained, and conſec- 

Rr quently 
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quently the adjudication ought not to be 
dtemed a conviction. 


It has been ſaid; that it does not appear, 
that the rent was due at the time of carrying 


off the goods and cattle: but, as it appears 
that the rent was due at the Lady-day preced- 


ing, and that the goods and cattle were car- 
ried off to prevent a diſtreſs, it may fairly be 
preſumed, that the rent continued to be due ; 

and the rather, as the defendant, in cale it 
had been fatisfied, had an opportunity of 
ſhewing this in his defence before the juſtices. 


It has been ſaid; that it does not appear 
when the rent became due: but in the caſe of 
Stags v. Hind, Salk. 139. it was holden; that 
it is not neceſlary to ailedge this, in the de- 
claration in an action for rent in arrear; and, 


a fortiori, it is not neceſſary to alledge this in 


an order of two juſtices. 


It has been ſaid; that the charge in the 1 
complaint to the juſtices, which is, that the 


goods were carried off on or about the twenty- 
ſeventh, tw enty-eighth, or twenty- ninth day 


of Auguſt laſt, is not ſufficiently certain. As 
part of the goods might be carried off upon 


every one of thoſe days, the court, if it were 
neceſlary, would intend that to have been the 
cafe, for the ſake of ſupporting the order of 
the juſtices: but it is not neceſſary to make 
fuch intendment. If a time for proſecuting 
is limited by the ſtatute creating an offence, 
the preciſe day both of the offence, and of the 
zonviction, muſt, as is laid down in the caſe 
of Rex v. Pullen, Saik. 369. be ſhewn, that 
tne proſecution may appear to be within the 
i mited time: but if no time for proſecuting 


is limited by the ſtatute creating an offcnce, 


it is not neceſſary, that the preciſe day of the 


oOffence ſhould be ſaewn | in a conviction; and, 


a fer- 
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_ a fortiori, it is not neceſſary to ſhew this in an 


order. In the cafe of Rex v. Hmpſon, Hil. 3 
G. 1. which was a conviction for killing deer, 
the offence was ſtated to have been committed, 
between the laſt day of April and the firſt day 
of May: yet the conviction was holden to be 
ſufficientb certain. 

It has been faid ; that it is not ſtated in the 
adjudication, that 7. M. did carry off his 
goods and cattle; and that the defendant could 
not be guilty of aiding and aſſiſting in carrying 
off the goods and cattle of J. V. unleſs J. N. 
did carry off his goods and cattle. In the caſe 


of Rex v. Monk, Mich. 13 G. 2. it was ſtated 


in a conviction, that the defendant did aid 
and aſſiſt in killing a deer. An objection was 


made ; that it did not appear whom the de- 
fendant had aſſiſted; and it was ſaid, that 


there cannot be an acceſſary, unleſs there be a 
principal. The obje ion was over- ruled; 
and by the court, the conviction is in the 
words of the ſtatute, which has been always 
holden to be ſufficient. It is a miſtake, to call 
the defendant an acceſlary ; for two diſtinct 
offences, one of which is killing a decr, the 
other aiding or aſſiſting in killing a deer, are 
created by the 3 & 4 W.& MM. c. 10. and con- 
ſequently, the detendant is as much a prin- 
cipal within the meaning of that ſtatute, as ir 
he had himfelt killed a deer. It may be in- 


ferred from this cafe, that it was not neceſſary. 


to ſtate, in the adjudication in the preſent caſe, 
that J. N. did carry off his goods and cattle : 
but if that were neceſſary, it is ſtated f uffi- 
ciently; for it is ſtated, that the detendant 
did aid and aſſiſt F. M. in carrying off his 
goods and cattle; and unleſs J. N did carry 
off is goods and cattle, it is impoſſible, that the 
ae fendant could aid and aſſiſt him in ſo doing. 
Rr 2 Sheldon 
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Sheldon ver/. Foot. 


A perſon, PON arule to ſhew cauſe, why the de- 


who has been tendant, who was in cuſtody for want 
diſcharged as 


a fugitive, of ſpecial bail, ſhould not be diſcharged upon 
may be hel- filing common bail, it appeared; from the 
den to ſpecial duplicate of the defendant's diſcharge, that 
bail. he had been diſcharged as a fugitive, under 
an act for the diſcharge of infolvent debtors : 
but it likewiſe appeared ; that at the time the 
defendant is in the duplicate faid to have been 


abroad as a fugitive, he was abroad in the 


courſe of his trade. 


The rule was diſcharged. 


And by 8 has been reſolved, 


at a meeting ot all the judges; that the plaintiff 
is not precluded, in a caſe like the preſent, 
by the production of the duplicate of the de- 
tendant's diſcharge, from ſhewing, that the 
defendant was abroad in the courſe of his 
trade; and that if this be ſhewn, the defen- 


dant is not entitled to be diſcharged upon 


filing common bail. 
Waller ver/. Green, and Three Others. 


The court re. PON a rule to ſhew cauſe, why the 
fuſed to per- names of two of the defendants ſhould 
mit the names n be ſtricken out of the bail piece, and why 
e e an Exoneretur ſhould not be entered as to them 
out of the upon the bail-piece, it appeared; that theſe 
bail piece. two deſendants had been excepted to as bail 
for J. S. that thereupon the other two defen- 
dants were added as bail for J. S. and did 
juſtity ; and that an action of Scire Facias was 
brought againſt the four defendants. 


The 
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The court were at firſt of opinion ; that the 
names of the two defendants might have been 
ſtricken out of the bail- piece, without apply- 
ing to the court; for that, as they were ex- 
cepted to as bail, and did not juſtity, they 
ceaſed to be bail : but the maſter reported ; 


that the names of ſuch perſons are always con- 
tinued upon the bail-piece, unleſs a rule of 
court be made tor ſtriking them out. 


The court, upon this report, inclined to 
make the rule abſolute: but, upon its being 
ſaid, that if this rule ſnould be made abſolute, 
the other two defendants might plead aul tte! 
Record to the action of Scire Facias, it was 


diſcharged. 


A rule was afterwards made; that proceed- 
ings in the action of Scire Facias ſhould be ſtay- 
cd, as to the two defendants, who now applied 
to have their names ſtricken out of the bail- 
piece. | 


Rex ver. Fox. 


PON a rule to ſhew cauſe, why an order An order of 
of baſtardy, made by two juſtices of the baſtardy 


peace, and an order of ſeſſions confirming it, quaſh 
ſhould not be quaſhed, one objection to the Bart, 


born in the pariſh, for the reliet of which it 
was made. 1 


This objection was over - ruled. 
And by the court. It was holden, in the caſe 


of Rex v. Moravia, Eaſt. 15 G. 2. and in the 
| 2 caſe 


ed as to 

and hol- 
CER | | 2 n to be | 

order of the two juſtices was; that there is no dss to the 


adjudication in the order, that the child was reſidue. 
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uas holden to be good. 


caſe of Rex v. Rook, (I) Mich. 26 G. 2. that 
if it can be collected from an order of baſtar- 


dy, that the child was born to the pariſh, for 
the relief of which it was made, the order is 
Food. 


Another objection to the order of the two 


Juſtices was ; that the groſs ſum of fifty ſhil- 


lings is ordered to be paid to the churchwar- 
dens, for defraying the expence incurred by 


the pariſh on account of the Iying-in of the 
mother of the child; and it was ſaid, that the 


particulars of the expence ought to have been 
mentioned. he 


This objection was over · ruled. 


And by the court As it appears, that the 


money, ordered to be paid, was expended on 


account of the lying- in of the mother of the 
child, the order is good. In the caſe of Rex 


v. Moravia, wherein a groſs ſum of money was 


ordered to be paid, for defraying the expence 
incurred by the pariſh on account of the ly- 
ing-in of the mother of the child, and other 
incidental charges, the order, although the 
words, relative to the expence, were more ge- 
neral than the words in the preſent caſe are, 


An objection was made to a part of the or- 


der of ſeſſions, whereby ſecurity was required 


to be given by the putative father of the child, 


to perform the order made by the two juſtices. 


This objection was holden to be good. 


And by the court-—The court of quarter 
ſeſſions is not impowered, either by the 18 Eliz. 


(I) Ante Page 61. 
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c. 3. or by the 6G. 2. c. 31. to require ſuch 
ſecurity from the putative father of a baſtard 
child. ou 


A rule was made for quaſhing that part of 
the order of ſeſſions, which related to the ſe- 


curity, and for confirming the order of the two 


jvſtices, and the reſidue of the order of ſeſſions. 


And by Deniſon ].—ln the caſe of Regina 
v. Chaffey, Lord Raym. 858. an order of baſ- 
tardy was quaſhed as to part, and confirmed as 
to the reſidue ; and the fame was done in the 
caſe of Rex v. Maſſinger, Trin. 5 G. 2. 


Rex verſ. the Inhabitants of Duns-Tew. 


FN an order of ſeſſions it was ſtated ; that A ſettlement 
the Pauper, and Goodman his father-in-law, may be gain- 
occupied a farm, at the rent of eighty pounds ed by occupy- 


a year, in the pariſh of Duns-Tew, as part-ing a t 
ners; that in the year 1747, Goodman hired a ent- 


ene- 


altho* 


farm in Little-Tew, at the rent of fifty mounds nn — 


a year; that before Goodman entered upon the ing. 


farm in Little-Tew, the Pauper aſked him, if 
he depended upon his going with him? To 
which Goodman anſwered, yes, for I cannot go 


without you; that Goodman and the Pauper © 


went with their joint ſtock from Duns-Tew to 


Littl:-Tew, and reſided upon and managed the 


farm in Little-Tew jointly ſeven years; that 
the receipts for the rent were given to Good- 
man alone ; that, upon the taking of a diftreſs 
for rent in arrear, Goodman alone executed a 
bill of ſale of the ſtock to the landlord ; that 
when the bill of ſale was executed, the Pauper, 
although preſent, did not claim any intereſt in 
the ſtock; that in the year 1754, the Pauper 
left the farm, and Gsodmar allowed him ſixty- 

two 
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rant is not neceſſary to the gaining o 


two pounds for his ſhare of the ſtock; and that 
the Pauper was ſoon after removed by an order 
of two juſtices to Duns-Tew. 


The queſtion was, whether the Pauper did 
gain a ſettlement in Little-Tew ? 


It was holden that he did. 
And by the court—An actual —_— of a te- 


a ſettle- 
ment ; for as no power 1s given, by the 13 & 


14 C. 2. c. 12. of removing a perſon, who | 
comes to ſettle in a tenement, of the annual | 


value of ten pounds, ſuch perſon is irremove- 


able; and conſequently, he may gain a fet- 


tlement. 


It has been ſaid ; that no credit was given, 
by the landlord of the farm in Litile-Teu, to 
the Pauper: but this is not neceſſary; for the 
| ſettlement, which is gained by the occupation 


of a tenement, of the annual value of ten 
pounds, is not gained, by reaſon of the credit 


given by the landlord to the occupier, but be- 


cauſe the legiſlature have in effect ſaid, that 
the perſon of ability to occupy fuch tenement 
ſhall not be removed. 


It has been ſaid ; that the Pauper was, at the 
_ utmoſt, no more than tenant at will to G man: 
but an occupier, as tenant at will, may gain a 


ſettlement. In the cafe of Cranley v. St. Mary's, 


Guildford, Hil. 8. G. 1. it was holden ; that a 


ſettlement was gained by occupying a mill two 
years, in purſuance of an agreement with the 
leſſee of the mill, although there was no aſſign- 
ment of the leaſe. In the preſent caſe, the 
Pauper, in purſuance of an agreement with 


Goodman, did occupy the farm in Little-Tew, 


jointly 


v 
e 
t 
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jointly with Goodman, ſeveral years; and con- 
ſequently, as the annual value of the farm 
_ was fifty-two pounds, the Paufer did gain a 
ſettlement in that pariſh. 


_ Kearle qui tam ver/. Whiteland. 


*N FOR a motion, or the defendant . 
.I might be allowed to exhibit a petition, a 
to be brought up, in order for his batons diſ- 8 
charged out of priſon, it appeared; that the ed next term, 
detendant was charged in execution in Hilary in which the 
term laſt ; that the 2 G. 2. c. 22. upon which eg r 
ſtatute the defendant's right of petitioning * 
founded, after having been ſeveral times con- 
tinued, was further continued by the 29 G. 2. 
c. 28. that the royal aſſent was not given to 
the latter ſtatute, until the twenty-ninth day 
of May laſt ; and that by the 8 G. 2. c. 24. it 
is provided; that no perſon ſhall be allowed 
to exhibit a petition upon the 2 G. 2. c. 24. 
unleſs the petition be exhibited before the end 
of the term, next after ſuch perſon ſhall be 
charged 1n execution, „ 


The queſtion was, whether leave could be 
given to exhibit the petition ? 


It was holden, that it might. 
And by Deniſon |. —As the laſt Eaſter term 


was at an end, before the royal aſſent was 
given to the 29 G. 2. c. 28. it was impoſſible 
tor a priſoner, who was charged in exccution 
in the laſt Hilary term, to exhibit a petition 
in the Eaficr term. This being fo, all the 
radovs, upon conferring together. have been 
e pinion; that the words the next term in 

— the 
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the 8 G. 2. c. 24. ought to be conſtrued the 
next term, in which it was poſſible to exhibit 
a petition ; and conſequently, that a priſoner, 
charged in execution in Hilary term laſt, may 
exhibit a petition in this term. By the Habeas 
Corpus act, the liberty given to a priſoner, of 
| petitioning to be brought to his trial, is con- 
fined to the firſt week of the next term, or to 
the firſt day of the next ſeſſions of Oyer and 
Terminer, or general goal delivery, after the 
riſoner was committed; yet it may be inferred, 
— what is laid down in lord Ayleſbury's caſe, 
Salk. 103. that, if the Habeas Corpus act be 
ſuſpended by another act of parliament, a 
priſoner may petition during the firſt week of 
the next term, or upon the firſt day of the 
next ſeſſions of Oyer and Terminer, or general 
goal delivery, after the expiration of the ſuſ- 

pending act. = 5 ret 


Rex verſ. the Inhabitants of Taunton 
„„ r 


a N an order of ſeſſions, it was ſtated ; that 
holden to be 1 Rælert Bagg went, in the year 1702, to 
at an end, by teſide in the pariſh of Taunton St. Mary's, un- 
reaſon of ts der a certificate from the pariſh officers of 
* — z Taunton St. Mary's; that the ſaid Robert after- 
unge, for ma. Wards returned to the pariſh of Taunton S.. 
ny years. James's; that after his return, he had a fon 
Acbert born in the pariſh of Taunton St. Fames's ; 

that the rexper, who 15 the ſon of Rabert the 

fon, was born whilſt his tather reſided in the 

ſeparate keuic ; that after the death of Robert 

the graudtather and Robert the father, who 

botl, toe time ot their deaths reſided in the 

paiiſh, of Tounicn St. Janes's, the Paufer 

fterved an apprenticeſhip in the parith of 

Taunton 


father, that his ſon, althoug 
be of opinion that a certificate does extend to 
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Taunton St. Mary's; and that the certificate 
was never delivered up. 


The queſtion was, whether the Paufer did 
gain a ſettlement in the pariſh of Taunton St. 
Mary's? 


It was holden, that he did. 
And by Deniſon J.—It has been ſaid; that 


a certificate does not extend to a grandchild. 
It has been alſo ſaid ; that Robert, the fon, 


was ſo emancipated from his father's family, 


by marrying and living ſeparately from his 
the court ſhould 


a grandchild, might gain a ſettlement by 
ſerving an apprenticeſhip in the pariſh of 
Taunton St. Mary's. It is not neceſſary, to give 


an opinion upon either of theſe points; becauſe 


we are of opinion, that, as there was no reſi- 
dence under it for ſo many years, the certifi- 
cate, although it was not delivered up as it 
ought to have been, was at an end before the 
Pauper's apprenticeſhip began, and conſe- 
quently, that he did gain a ſettlement in the 
Pariſh of Taunton St. Mary's. If the grandfa- 
ther had been living at the beginning of the 
Pauper's apprentice ſhip, he could not, after 
being ſo long returned to the pariſh of Taunton 
St. James's, — gone to reſide in the parifh 
of Taunton St. Mary's, under the certificate. 


S812 Giddings 
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Giddings rer. Giddings. 


Leave given, FT ER a demurrer to the 4 
_— A plea had been argued, and the matter 


withdraw a ſtood over for the judgment of the court, a 
demurrer, and rule was made to ſhew cauſe, why the plaintiff 
to reply. ſhould not have leave to withdraw his de- 
murrer, and to reply to the plea. 


This rule, no cauſe being ſhewn, was af- 
terwards made abſolute. 


Rennell verſ. Rennell. 


If che condi- N action of debt being brought upon a 
132 A bond, and Oyer being prayed, there ap- 
--mance peared to be a recital in the condition of the 


mult be plead- ng: that Hilliam Rennell, father of the 


ed in the plaintiff and defendant, had by his will be- 
words of the queathed to the defendant the remainder of an 
condition ate for three lives, which the teſtator had 
in a certain garden; that he likewiſe be- 
queathed to the plaintiff a hogſhead of cyder, 

to be paid him every year that apples enough 

ſhould grow in the ſaid orchard to make two 

hogſheads of cyder ; and the condition of the 


bond was, , the defendant ſhould deliver 


to the plaintiff a hogſnead of cyder every year, 


according to the true intent and meaning of 


the ſaid will. The defendant pleaded; that 
upon a certain day he ſold his intereſt in the 
orchard; that thereupon he agreed to deliver 
a hogſhead of cyder to the plaintiff, every 
year that apples enough ſhould grow in the 
faid orchard to make two hugſheads of cyder, 
in ſatisfaction of the hogſhead of cyder be- 


queathed to him, althaugh the 2 " 


cyder, to be delivered by the defendant, 
ſhould 


„ . kd. 2 kk. wad 
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ſnould be made of apples, which did not grow 
in the orchard mentioned in the condition of 
the bond; that in purſuance of this agreement, 
the bond was entered into; and that he had 
performed the condition of the bond. 


Upon a demurrer to this plea, it was hol- 
den to be bad. 08 


And by Deniſon J.— If the condition of a 
bond be in general and affirmative terms, it is 


ſufficient to plead general performance of the 


condition : but if the condition of a bond be 
ſpecial, performance muſt be pleaded in the 
words of the condition. In the caſe of Broał: v. 
Down, which is cited in the caſe of Moadeoc v. 
Cole, 1 Sid. 215. it is laid down; that in an 
action of covenant upon an indenture, in 
which there are divers affirmative covenants, 
it is ſufficient to plead performance generally : 
dut that in an action of debt upon a bond, of 
which the condition is ſpecial, performance 
muſt be pleaded of every thing compriſed in 
the condition. 5 


Faſter J. and Wilmot J. concurred in this 
opinion; but, as it appeared, that a hogſhead 
ot cyder had been delivered every year, in 
which apples enough grew in the orchard 
mentioned in the condition to make two hog- 
ſheads, the pronouncing of judgment was fut- 
pended for a week, in order to give the de- 
| tendant time to move for leave to amend. 
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I 


TO THE 


PRINCIPAL 


MATTERS. 


a | 


Action upon the Caſe. 


I, HE owner of a hauls. 
although he be not in| 


polſeſſion, may maintain an 
action upon the caſe, for ſtop- 


ping up the windows of the 


houſe, 


Adminiſtration. 


1. Tout temps priſt, the manner 


of pleading it by an admini- 
ſtrator, 18 


2. The right of granting letter: | 
of admnuriſtration does not de- 


pend upon the dying within 
a dioceſe, but upon the leav 


ing of goods therein. 9, 


3. Letters of adminiſtration ma 


Page 216 
Adminiſtrator and Letters of 


4. If letters of adminiſtration are 
revoked, after execution has 
been executed upon a judg- 
ment, an audita querela lies, 

Page 100 
Agreement. | 

1. The perſon who has agreed 

to keep a chariot in repair, is 

bound to take notice, when 
the chariot is in want of 

repair, 114 

Affirmation. 

t. The affirmation of a Quaker 
is not admiſſible, againſt a 
perſon who is charged crimi- 
nally, b 2 

2. The affirmation of a Quaker 
is not admiſhble, to excul- 
pate himſelf from a criminal 


be acted under, until the 
are revoked, $4 


charge, | 2 


INDEX TO THE 


Amendment. 


r. An amendment is not in the] 


general to be permitted after 
two terms, Page 99, 236 
2. An amendment, by which the 
Jenue was changed, permitted 
after two terms, 294 
3. An amendment permitted at- 
" ws two terms; becauſe the 


time for bringing a new 


action was expired, 235 
4. Aſter a cauſe was made a 
remanet, 


permitted, 285 


5. An amendment permitted, 
after a demurrer had been 


argued, and the matter ſtood 
for the conſideration of the 
court, 316 


6. After a demurrer had been 


argued, and the juſtices had 
given their opinions, judg- 
ment 
week, in order to give the 


defendant time to move for | 
3171 


leave to amend. 
7. An amendment of the iſſue 
and niſi prius roll was permit - 
ted, 
8. An amendment of a diflirin- 
gas, by adding a tefte, was 
permitted, 62 
9. An amendment of a FW facias, 
by adding a teſte was permit- 
ted, 
10. An amendment of the tran- 


ſcript of a record of an inferi- | 


or court, was permitted, 59 


11. An amends of a matter | 


which was a diſcontinuance, 


was permitted with conſent, | 
46 


12 An amendment, by which a 
new right of action would 
have been alledged, was re- 
fuſed, 235 


an amendment was 


was ſuſpended for a 


76 | 


121 


| 


1 ü» — 


* — 


| 


13. Ar amendment of an order 


of ſeſſions was refuſed, Puge28 5 
Amotion. 

t. The power of amotion is in- 
cidental to a corporation. 
38, 249 

2. The power of amotion cannot 
be exerciſed by a part of a 
corporation, unleſs it be veſted 
in ſuch part, 38 
3. Non-reſidence in a borough, 
is not good cauſe of amotien, 
4. Abſence many years 3 
borough, is good cauſe of 
amotion, 39 

5 A total deſertion of the duty 
of an office is good cauſe of 
amotion, 39 
See information in the nature of 

a quo warrants, 4. 


Apprenticeſhip. 
1. An apprenticethip is determin- 


ed by the death of the maſter 
or apprentice, 88 
Attachment. 

. An attachment may be award- 
ed in the firſt inſtance, for 
ſpeaking contemptuous words 
of the court, 48, 114.—For 
the non-payment of coſts 
which have been taxed, 48. 
For a reſcaus returned 'by 2 
ſheriff, 121 

An attachment againſt a peer, 
for diſobedience to a proceſs 
of the court, 50.—Againſt the 
chancellor to a biſhop for not 
returning a writ directed to 
the biſhop, 50.—-Againſt an 
attorney for negleQing his 


client's cauſe. 51 
1. The 
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PRINCIPAL 
Attorney. 


. The attorney in a cauſe ca- 
not be changed without leave | 


of the court, vuring the caule, 
218 : But a new attorney may, 


; . | 
without leave ot the cout, | 


ſue out a ſeire fuctat upon a 
judgment, k 
2. It is the duty of an attorney, 


to proceed ina (uit cCoOmmentc- | 


ed upon the credit of a client, 


although the client neg le &t to ; 


bing him money, 173 
An attorney is anſwerable tv 
lus client for exceeding hu 


WI) 


power, 259 —For an injury 


ſuitained by lis neglect, 51, 
1/2.—PFor an injury ſuſtaime 


by his miſbebaviour, 169 


See Attachment, 2. 


4. An attorney is bound, upon 


the payment of what is due 
from a client, to re-deliver a 
deed to the client, 125 


5. The bill of an attorney for | 


making conveyances may be 
taxed, 233 


6. An attorney is not obliged to| 


for the plea, in a cauſc 
* he is plaintiff, 77 
7. The Venue cannot be chang 
ed, upon the co nmon afh./a- 
vit, in a cauſe wherein an at- 


torney of the court is plain 
tiff, 153, 180 


Award. 


1. An award is good, alhough Feire facias 18 brought, 58, 


it was made by an umpire. 
choſen by the arbitrators be 
fore the time for their making 
an award was expired, 222 
An award, by which coſts are 
awarded generally, is good. 


12 


240 


Fuge 218 


6 lt one 


MATTERS. 


3. An au ard made by an umpire 


was fet aſide; becauſe the 
riaht of nominating the um- 
pire was tulled up tor by the 
arbitrators, Page 99 


Pall. 


1. Special bail is not neceſſary 
in an action of debt upon a 
judgment, f there were ſpe- 
cial bail | in the original action, 


43, 161 


2. A perſon who has been diſ- 


charged a> 2 fugitive, may be 
holden to ſpecial bail, 308 


3. An afadavit, to explain a 


ſitive afÞdavit, that above the 
ſum of ten pounds is juſtly 
due to the plaintiff, was not 
permitted to be read, 5 


| 2 
4. An affidavit, that the defen- 


dant is indebted to the plain- 
tiff in the ſum of one hun- 
dred pounds, upon the pen. l- 
ty of a bond, is not ſufficient 
to hold to ſpecial bail, 109 
5. An affidavit, that the defen- 
dant is indebted to the plain- 
tiff in the ſum of twenty 
pounds, upon breach of arti- 
cles, is not ſufficient to hold 
to ſpecial bail, — ag 
perſon be excepted to 
as bail, and another be added, 
the name of the former may, 
with leave of the court, be 
ſtricken out of the b«il-piece 
at any time betore an aciion of 


309.—And after it is brought, 
the proceeding, as againſt him, 
may be ſtayed, 


1 309 
7. If the principal be rendered 


by the bail, an exoneretur may 
be emered upon the bail- 
piece, 8 
U u 8. The 


INDEX 
5. The recognizance entered 
into by bail, uponremoving at: 
indictment, is to be diicharg- 
ed, in caſe the defendant b- 
acquitted, 


law, forfeited, upon the re. 


turn of non ft inu ntus lo a ca- 
fias ad fat is fac i ndum, 1211 
io In an action upon a bail bond, | 
the arreſt is not traverſable: 


But the iſſuing of the writ is, 


117 


Bank- note. 


1, The property in a bank-note | 


paſſes by the delivery of the 


note, in the courſe of trade, | 


for a valuable conſideration, 74 
Baſtard. _ 


1. The child of a married wo- 


man may be a baſtard, al- 
though her huſband be within 
the four ſeas, 62 


2. A married woman may be| 
admitted to prove, that a chilo | 


born of her body was begot 
ten by a man not her huſ- 
band: but ſhe cannot, to 


prove that her huſband had | 


no acceſs to her, 62 
3. An expreſs adjudication, that 


the baſtard was born in the | 


pariſh, for the relief of Hic 
the order is made, is not 
neceſlary in an order of ba 
tardy, 61, 310 
4 An order to pay a grols ſum, 
tor the expences incurred b) 

a pariſh on account of a baſ. 


tard, is good, 310 


5. An order of Seſnons, requir- 


ing the putative father of a | 


baſtard to give ſecurity for per- 


Page 1- | 
9. The recognizance enter 
into by bail is, in ſtricneſs © | 


TO THE 


forming an «7dr of two ae 
ces, IE not JOU, Por 11 
6. The putaiive tather ot a betta; 
may lane it fon we parith, 
and maintain it himtelt, 94 


Bond. 
1. The intention of the parti 
to a bond is to be regafded, . 


the bond, 244 
2. The penalty of a bond is not 
always ſaved, although the 
performance of one part ot a 
disjunctive condition be ten- 
dered impoiſible by the act of 
God, 244 
3. It an obligor undertakes for 
the aõ of a ſtranger, the 
penalty of the bond is not ſav- 
ed by the refuſal of the ſtran- 
ger to do the act, 187 
4. If an obligor undertakes 
for the reſignat ion of a living, 
it is incumbent upon him to 
procure the acceptance of a 
reſignation by the ne” 
| 197 
5. If the condition of a bond be, 
that an apprentice ſhall not 
| abſent himſelf from his maſ- 
ter's ſervice, the whole pe- 
nalty may be recovered, in 
caſe the apprentice do abſent 
himſelf, 116 


| 


by inſtalments, an action lies 


ment, 30 
7. If the condition of a bond be 
eneral, it is ſufficient to 
plead the performance gene- 
rally : But if it be ſpecial, per- 
formance mult be pleaded in 


the words of the condition, 3! 7 
Briber\. 


conſtruing the condition ot 


6. If the condition of a bond be 
to pay divers ſums of money 


upon the firſt failure of pay- 


5 mT vg OO 


t 
* 


3 


1 
. 


ya 


17 


2 


71 


6 


| cuſtom is good, 18 3.—But a | 


- 


PRINCIPAL MATTERS. 


Bribery. 


. Giving a perſon money to 
forbear to vote, is an offence 


within the meaning of the 2| 


G. 2. c. 24. although there be 
not a forbearing to vote 
Page 282 


. The perſon who has received 


a bribe, is a competent wit- 
neſs, to prove the giving «f 
the bribe in an action upon 


the 2 G. 2. c. 24. 290, 291 
By- law. 

A by-law may be good in part 
| 256 


A by-law made by a corpora- 


tion, inflicting a penalty upor 
ſuch members of the corpo- 
ration as do not pay obedience 
thereto, is good 275 
. A by-law, for reſtraining the 
number of electors, is good, 


263 
. A by-law for reſtraining the 
number of perſons, out of | 


whom an election may be 
made, is void, 263 


If a by-law be uncertain, or 
contrary to a ſtatute, it is void, | 


252 


„A by-law, giving a power to 


diſtrain for a penalty due by 


by-law whereby a power is 
given of ſelling the goods dif. 


trained for a penalty, is void, 


263 
If an action be brought upon 
a by-law, whereby a penalty 


is inflicted, for not taking the 
livery of a company, it muſt | 


be alledged in the declaration. 


that the company have a li- 
2751 


very, 


_ Caſe reſerved. 


[. The court cannot, upon a c1ſe 
reſerved take into their conſi- 
deration any queſtion, except 
that which is ſubmitted by the 
caſe, Page 5 
Certiorari. 

The attorney-general may 
move for a Certizrari, to re- 
move an indictment for not 
repairing a highway, without 
an affida vit. | 128 
. A certiorari does not lie, for 

removing a warrant of a juſ- 
tice of the peace, 7 

Cheat. 
A indictment, ſor affirming to 
de a merchant, and produc- 
ing commiſhons as a mer- 
chant, was holden to be good, 
206 
The court refuſed to quaſh 


ed woman, for affirming h-:- 
ſelt to be a ſingle woman, 2::9 
3. An indiAment for delivering 
one buſhel and three pecks of 
coals for two buſhels, was 
| quaſhed, 146 
1. An indi Ament for ſelling an 
inferior kind of gum, for gum 
ſeneca, was quaſhed, 205 
5. An indictment for ſelling bull 
beef, for ſteer beel, was 
| quaſhed, 147 
Church. 


1. It is the province of the ordi- 
nary, to regulate every thi g 
in a church, which, relates to 

Un2- 00 


an indictment againſt a marri- 


INDEX TO THE 


the exerciſe ot divine (ervice, 
Page 1/8 

2. A faculty may be grante1 by 
the ordinary, for eretting a 
gallery in a church, 17S] 
3. The rignt of trechold in a 
pew in a church, does on]. 
extend to the fitting therein 
177 

4. In an action againſt a ſtran- 
ger, for being diſturbed ir; be 
enjoymert of a pew in a 
church, it is not nic: flary for | 
the plaintiff to alleden, or 
prove, that he bas rea! ned 


or is bound to r pair tice pew, | 


32 
Client. 

1. A client i bound by the act 
of his attorney: Bin tne at- 
torney is anſwetable for an | 
improper ac, it it be injurious 


to the client, 259 | 


Conviction. 


1. A conviction cannot be, unleſs | 
the proceedings be againſt a | 
perſon, | 

2. An act done, by vir: ue of a | 

ſtatute, 1 Is not to be deemed a | 

conviction, unleſs the word 


convict, or words tantamount | 
thereto, are containcd in the | 
ſtatute, 305 


3. If a time for proſecuting be | 


limited, by a ſtatute creating | 


an offence, the preciſe day, | 
both of the offence, and ot 
the conviction, mult be Bo 
m a conviction: But it no 
time be limited, it is not ne- 
ceſſary to ſhew either, 306 
4. Although the words of a ſta- 
tute be general, the deſcripti 


on of an offence in a convic- 
tion upon the ſtatute muſt be 
particular, Page 204 
5. The authority to convict muſt 
be ſhewan in a conviction. 129 


6. The eviderce muſt be ſet 


out in a conviction, 305 
See Forciblc Entry, 3. 


Coroner. 


1. The ceurt refuſed to quaſh an 
Inquiſition batte a coroner, 
w.ereby it was found, that 
only the near tore-whee! 
ot a wayyon did move : the 


Coſts. 


1. A rule was made, for ſtaying 
the procerdivg in an action 
for the meſne poor, brought 
in the name of the nominal 
plaint:f in the adi. of eject- 
ment, until ſecurity ſhould be 
given tor the colts in the pre- 
ſent action, | 70 

2. The relator, in an informati- 
on in the nature of a qus war - 
ranto, is liable to coits, for 
rot proceeding to trial purſu- 
ant 40 rotice, 139 

3. If a feigned iſſue be ordered 
by a court of law, the cott; 
follow the ren, 25, 253. 
— But only the coſts ſul eie. 
quent to the ordering of the 
iſſue are to de paid, 25, 250, 

- "02 
4. If a all. made a remunet at. 
ane aſſi e, be tried at ar other, 
the culis ot both aſſi es follow 
the verdict, 272 

5. If a plaintiff proceed after hav- 
ing taken money out of court, 

E 


death of 2 man, 250 


i 


N 


PRINCIPAL MATTERS. 


he is gor, although he aſter- 
wards vitcc inue the ation, | 
en ie, *- cos to the time of 
brin-in in the money Paye 196 
6. I he paintiff is not emiicd to 
tv!! coſts, or an injury done | 
'O 4 perionet chiel, if the 


Liu were conf. avential, 92 


2) be upGi. the | 


7. ceniF. « 
45 Fliz c. 6. ft - wtcreftin 
lard be no; Girect'y in quest. 
9 251 
8. It there be a (ertiſca-e up 
the 43 Eliz c. 6 the plaintiſſ 
is not entitled to any coſts un- 
der the 4 Ann. c. 16. 261 
9. If a plaintiff be liable to coſts, 
in caſe the debt to be reco- 


ſhillings, he is liable, in caſe 
he do not obtain a verdict for 
forty ſhillings, 274 
10, If coſts are due upon a judg- 


ment, or under a rule of court, | 
in an action by or againſt a | 


huſband and wife. the wife in 


caſe ſhe ſurvive her huſband, | 
is entitled to the coſts, 126 


Covenant. 
1. If a covenant be to pay one of 
two things, at the election of 


the payee, and the breach aſ- | 


ſigned in an action of covc- 
nant be, that neither of tlie 


two was paid, it is not neceſ- 


ſary, for the plaintiff to al- 
ledge in his declaration, that 


he made an election, 232 | 


2. In an action upon a covenant, 
that an apprentice ſhall not 
abſent himſelf itrom his maſ- 
ter's ſervice, the receiving of 


ſence, may be given in evi- 
dence in mitigat.on of da- 
mages, Page 116 


Court of Delegates. 


I. A court of delegates, ſitting 


in Ireland, under a commiſh- 
on from the Lord Chancellor 
of Ene land is to be conſidered 
as an Engliſh court ot juſtice, 
2. A C ntence of excommunica- 
tio may be given by a court 
of delegaics, 258.— And the 
perſon excommunicated may 
de abiolved by tae ſame court, 
259 
Court of Quarter Seſſions. 


vered do not amount to forty Its An indictment found at a 


quarter ſeſſions, for exerciſ- 
ing the office of a bailiff of a 
corporation, without having 
taking the oath of allegiance, 
and received the ſacrament, 
was quaſhed for want of juriſ- 
diction, - 138 
2. An inditment found at a 
quarter ſeſſions for perjury, 
was quaſhed for want of juriſ- 
diction, 278 
3. A mandamus was awarded, for 
a court of quarter ſeſſions to 
hear an appeal to an order of 


two juſtices, 282 
See Order of ſeſſions, r, 2,8. 


1. A cuſtom ft a city, which ex- 
tends bey 1 the liberties of 


the city, is guod, 255 
2. A cuſtom of acity, to exclude 
foreigners from expoſing 


goods to ſale in the city, is 


the apprentice aſter an ab- 


| good, although it do not ex- 
cept 


INDEX TO THE 


c<pt the expoſing of victuals 
to Ale, 182.—Or althoug 1 
do not except the expuilnig of 
goods to fale in 1atrs or mar. 
kets, 


ſun who cxpules govt tv fale | 
in a cit) is hable to pay a rea- 
ſonable penalty, is good, 182 
4. A cuitom, to diſtrain for a pe- 


nalt; due by cuttom, is good, 


2 2 2 —But a cuſtom, to dif 


ſirain various goods of great 


value for a ſmall penalty due | 
by cuſtom, is void, 183 


5. lf the penalty, for which a 


diſtreſs may be made, is to be 


paid to the two bailiffs of a 


corporation, one of the bai- 
liffs may diſtrain tor it, 183 
6. Although one cuſtom be the 

conſideration of another, the 
former cuſtom is not to be 


conſidered as a parcel of the | 
57, 58 


latter, 
Debt. 


1. A ſimple contract debt 1s not 


extinguiſhed, by being allow- | 


ec in a ſettled account 2; 70 
An action of deb: upon a judg. | 
ment ought to be . 
ed, 44, 161 | 


13 


2. Leave was given to imparl in | 
an action of debt upon a judg- | 


ment, until a writ of error 


brought up on the judgment | 


ſhould be determined, 44 
Detaining. 


. The general right of a perſon, 


to detain a thing which has 
been delivered to him, is wav- 
ed bra ſpecial agreement, 


22 


Page 284 
3. A cuſtom, by pn the per- 


| 1. Th Natic: 


ErcAment. 

5 UP CAr to a de- 
ciar2t1cn in an action of eject- 
ment, muſt be to appcar in 
the term next to that, of 
wh; the declaration ie, 


Fave 49 


2 The tenant in poſſeſſion can- 
not appeur to 2 «ei fatation in 
an action of eje ment, after 
the time allowed by the com- 

mon rule tor appearing is ex- 
pired, 151 


3. Judæment cannot be ſigned, in 


an an action of ejement, 
againſt the caſual ejector, un- 
til the afternoon of the fifth 
day after the end of the term, 
of which the declaration is, 


2 
Eſcape. 258 


t. An information not permitted 


to be filed againſt a goaler, for 


ſuffering a priſoner to go at 


large, ; 145 


Evidence. 

t. An exemplification of a re- 
cord of the court of exche- 
quer, under the ſeal of that 
court, is admiſhble evidence, 

298 
"Foie, that part of the 
3 money mention- 
ed in a conveyance, was not 
received for the land convey- 
ed, is admiſſible, 210 

3. Evidence, which is contradic- 
tory to an allegation under a 
Scilicet, may be admiſſible, 

221 

4. Parol evidence, which 1s in- 

conſiſtent with a written 


agreement, is not admiſſible, 
189 


5. If ſeveral iſſues are to be tried 


a: 


(), 


7 
, 


i | 


PRINCIPAL 


at the ame time, the evidence. 
as to every iſſue, may be g. 
In ſeparately, Page 1 

It is not neceſlary to gi cv! 
dence, as to any thing n 
chu the pleadin go, the alle 
gion of which was hot BC 
cell atv, 14 
. Alter a conviction upon a 
indictment, an athüdavit cant | 
be receiv in Mitigation 0. 
the puniſhment, as to an) tac 
of which evidence migni 
have been given upon che 
trial. 233 

A rule for inſpecting book 
in order to obtain evidence, 
may be applied for, as ſour 


. 


>.l 


as a rule is mad- to ſhev | 


cauſe, why n- 
ſhould nut be {fe 2 | 
a 1ule carnot be -ppired for 
in the caie of a mandamus, un- 
til there is a return co th. 


Mandamus, | 148 
9. A rule was made, ir 
inſtance, for pioduu o 
belonging to a > e 
at the trial of a2: 
in the nature of a , 
10 A we, or 
books uf if ners 
for licenſit + - ey coaches. | 
was relul '+zcauſe the con. 
mitione were not parties to 
then n, 5 


Executory Deviſe. 
1. A deviſe in a will can neve* | 
take efti-Q as an executory 
deviſe, if i* can take effe“ « 
a remaind- 2.38 


MAT-TERS5> 
F. 
Foigned Iffue. 

. If a teigned ulſue be ordered 
by a court of law, the 0/33; 
tvliow the verde, 25, 283. 

—But only the coits tubſe- 

quent to the ordering of the 


itue ate to be paid, Page 25, 
230 253 


1 Facias. 


. A fi-rt ſacias cannot be ſued 

out againſt an executor or 

adminiſtrator, until two writs 

of ſcire feciat have been ſued 

out, | 266 
Fine. 


= > have been ſet 
ve1 1141.5 convicted 
upon indictments for public 
nuſances, becauſe the defen- 
dun retuley to go before the 
iter, 20, 196 
be court refuſed to ſet a 
la ze fine. upor. two perſons 
.-nvited upon an indiftment 
don an aſſault, although they 
-ciufed to vo hefore the maſ- 
e. | 195 
| +, + 4:8 fad, that « 
art wall * ** the time to 
come, {ct 2 Jarge fine in any 
caſe, upon a perſon convicted 
upon an inc pciOment, although 


WE 
I. „Art 


1 


he \h.' auſe 10 go before 
nc cl, | 231 | 
Foreible Entry. 


7. An irdictment for a forcible 
entrv is good at the common 
law, al: hough it be not alledg- 
ed, that the entry was with a 
ſtrong hand, 227 

2. An 


INDEX TO THE 


2, An indicment for a forcible 


entry is not good, unleſs the | 
eſtate of the perſon, upon 


whom the entry was made, be 
ſhewn, 


be an adjudication therein, 
that the perfon convicted ſhall 


be committed until the fine| 


ſet is paid, | 176 
Forgery. 
1. A forgery detected, by mea 
ſuring the writing, I 32 
Fraud. 


1. The court will never preſume, 


that an action is brought with | 
2 fraudulent "_ 295| 


Page 143, 225| 
3. A conviction for a torcible | 
entry is not good, unleſs there | 


Game. 


1. A gun is not an engine for 
killing the game, within the 
meaning of the 5 Ann. c. 1 
unleſs it have been uſed for 


killing game, 16| 


2. A poulterer is not ſuch a 
chapman, as is hable to a pe- 


nalty, for having a hare in 


his poſſeſſion, 192 
3. In an action for the penalty 


given by the 9 Ann. c. 25. ſor 


expoſing a hare to ſale, it is 
ſufficient to alledge in the de 
claration, that the defendant 


had a hare in his poſſeſſion, | 


4-] 


| 
| 


65 | 


| 
| 
| 
' 
| 


H. 
Highway. 
t. If a highway be not much 


wanted tor ihe ute of the | uh- 


lic, an indictmem will nut 
lie, for ſuffering n to be out 
repair, Fuge 3 
2. If there be two vills in a pa- 
riſh, it is not neceſlaty, in an 
indictment for a nuſince in 
the pariſh, to ff ew in which 
vill the nuſance i, 119 
3. In an indid ment for a nuſance 
in a way, it is not neceſfaty 


„ alledge, that the way is 


common for all the king's l ub- 
jects, 168 


4. In an indictment ſor a nuſance 
in a highway, it is not ne ceſ- 


ſary to alledge, that it has, 
from time beyond memory, 
been a highway, 67 
5. It is not neceſſary, to ſet out 
the length or breadth ot a nu- 


ſance in a high way, in an in- 
| diatment for the aukace, 98, 


6. If it be alledged, in an in- 


dictment for obſtructing a 


highway, that all the king's 
ſubjeQs have a right of paſſing 


in Bs highway on foot, on 
horſeback, and in carriages, 
and only a right of paſting on 
foot is proved, the defendant 
ought to be acquitted, 169 
7. The court will not permit an 


ſuffering a highway to be out 
of repair, unleſs it be a caſe of 
enormity, and it appear, that 
a grand jury have groſoly miſ- 
behoved, in not finding a on 


of indictment, 
Huſband 


information to be filed, for 


12 


| WY 


14 


PRINCIPAL 
Huſband and Wife. 


1. A wite ought to ſoin with her 
Mu 54, in an action tor lay 


Li ofthe wile, that th Keeps 
* b + n Hage 53 


2. [tthiiche) judgment in an ace | 
on a2 üinſt 1. „and and | 
wit-, the. wife may be taken 
10 Cx <UL icof1 wihuut the hul— | 
5 ily, | 150 

Soc Cults, 190. 


[. 


Indictment. 


\ 


2 


he power of quaſhi ng an in- 
 dQanent 1 emirely diſcretion— 
ary, 27, 858, 161 
A motion to quath an invict 
ment may be made upon tlie | 


laſt day of a term, G1 


V3 


An indiament may be quaſk- 
ed after it has been pleaded to | 

158 
4 An indictment was qua ſhed, 
becauſe the addition of the 
perſon indicted toll owed an 


! herwiſe called, 280 | 


5. The court refuſed to quaſh 
one indiAment, wherein a 
breach of the peace, in con- 
ſequence of an aft<iwbly to 
ciſturb the peace, wis charg- 
ed, 27.—Anoiher, 


lently at the outer door of a | 
dwelling-houſe, 
ther wherein the charge was, 
that the defendant, a man, 
did piſs in a room, in the pre- 
ſence of two women, 158 


Fee Cheat, 2, 37 ++ 5+ | 


wherein |. 
the charge was, knocking vio | 


161. —Ano- | 


MATTERS. 

6. f there be two vills in a pariſh 
it is not næceſlary to ſhew in 
an in i ment, of which vill 
the detendant 5 Page 2 | 

Sec Lligh *, 2 2. 

. The werde, force and arms, 
in an inchetment, do always 
nean actual force, 227 

8. an in4ictment which con- 
cludes ag ainſt the form of a 
ſtetute may be good at the 
co nmon law, althougli it be 
not good upon th ſtatute, 22 


9. Alticu— zh the words of a ſta- 


tute be general, the deſcrip= 
tian of an offetice, in a con— 
viction upon the itatute muſt 
be particular, 204 
10. A view cannot be had in an 
indictment without conlent, 
304 
11. If there be only one count in 
an indictment, unleſs the 
whole charge therein be prov- 
ed, the defendant ought to 
be xcquitted, 169 
12. [i there be a general verdict. 
of giuity upon an indictment, 
which contains ſeveral counts, 
jus ment muſt, if any one 
count is good, de gien for 
the king, 22 
See Cheat, 1.—Court of quarter- 
ſeſſions, 1, 2.—Fvidence, 7. 
—] ſigh way, l,2, 3. _ 55 6. 
—{nnuendo, i — New Trial, 
4.— Order, 9, 10.—Pariſn 
Ofthcer, 2, 3. 


Information. 

1. A motion for an information is 
not to be made upon the laſt 
day of a term, 241 


XX Fee 


INDEX TO 


See Lſcape, 1 —Iughway, 7. — 
juſtice ot tlie Peace, 2, 3 == 
1 —pParun Otticer, 
4- | | 

Information in the nature of 

a Q Warrants. 


1. An i Poul tion in the nature 
ot a %% warrant: lics for uſurp- 
ing a tranchife, al hough 

there have been a ſurrender | 
of the franchiſe, Pug- 239 

2. Several matters cannot be 
pleaded, in an inform-tio:. in 
the nature of a qu warranto, 96 

3. Judgment of Ouſter ought not 


to be given, in an information Þ® 


with the nature of a u war- 
rand at the common law, 247 


4. Judgment of Ouſter ought not | 


to be given, in an informati- 


on in the nature of a quo war- 


rants upon the ſtatute, againſt | 
a perſon who has not been 
ſworn into a franchiſe, 247.— 
or againſt a perſon, who has 
1% /e fads forteited his ſranchiſe, | * 


248, Or aguirſt a perſon, | 


wio came lawfully into the 
poll. lion of a franchiſe, un- 
leſs there have heen a previous 
a motion of ſuch perſon from 
his franchiſe, 2.45 
See evidence, 9. Highway, 7. 
Innuendo, 1. New Trial, 3. 


Innuendo. 


1. An inruendo ma explain or 
apply p:eceding words: but | 
Cannot add to, enlarge, of 


change the ſenſe af the pre- 


ceding words in a declaration, 


in an indictment, or in an in- 
formation, | 28 


THE 
Judge. 

1. It is not a good obj Con to: 
judge, that the cur porativii, «3 
which he is a member, ie in: 

tereſted in the caule, Pare 255 

2. The proccciimgs in a cause 
are not it eyed by the fummo": 
of a judge : Eut a 5 
was ſet altir, hecaule, oli a! 
the cucumttances ot the caſe. ; 
it was very improper to f12n 
it pending the ſummons ol 4 
Judge, N 10065 


Judgment. 


than twenty ſour hours, be— 

cauſe the iſſue is not paid tor, 

is irregular, 

2. A judgment to aſk pardon, 
and to publiſh an advertiſe- 
ment, is illegal, 44 

3. If a verdict be incomplete, no 
judgment can be given upon 
it, 36 
4. Judgment, as in the caſe 


aof a nonſuit, ought not to be 


given, unleſs all the deten- 
dants apply for it, 23, 104 
F. Judgment, as in the cale of a 
non-ſuit, may be given in an 
action qui tam tor a penalty, if 
no part of the penalty be gi- 
ven to the king, 22 
6. Judgment, as in the caſe of a 
nonſuit, may be given ina 
traverſe of the return to a 
mandamus. 110 


7. Judgment, as in the caſe of 


2 was given, where the _ 


e was not tried, by reaſon 
a miſtake in the declarati- 


| 0 75 


See 


t. A judgment, ſigned in les. 


8. 


2 


7 
5 
„, 


I. It is not a god objection to 
a petſon on the panne, th. | 


„„ ͤœn WWW Vy an, '/ WF 00 ere 


PRINCIPAL MATTERS. 


See Debt, 2, 3.—Ljectment, 3. | 


e—[ndictment, 12.—lntorma 
tion in the nature of a qu war- 
ranlo, 3, 4. 


Juror. 


the corporation, of which he 
is a member, is intereſted in 
the cauſe, Page 255 


2, The perſons, upon the pannel | 


for a ſpecial jury, ought to b. 
ſummoned a ſufficient time 


before the trial is to come on, 
30. — Only twelve pecſon> | 
vught to be returned, tor the | 


trial of a cauſe in an inferior 
court: But if twenty fou- 
are returned, it is not error, 


250 


Juſtice of the Peace. 


2. A want of authority, to com- 
mit to priſon, is not to be in- | 
tended in a juſtice of the peace, | 


1 30.—But the authority of a 


juſtice of the peace, to con- | 
vict, mult be ſhewn, 129, 130 | 


2. The court will not give leave 
to file an information ag-inſt 

a juſtice of the peace, ul 
he have aQed {rom a corrupi 

or partial motive, 26 


3. Leave was gi. en to file an in- 
formation againſt a juſtice of the | 
peace, for diſcharging a pri- 


ſoner upon bail, clearly inſuf- 
hcient, 243.—For verv im 


properly retuſing to licenſe a 


number of public houſes, 217. 


for diſobedience to a munda- | 


Mus, 267 


— 0 


12 


ts 


Landlord and Tenant. 


1. A tenant cannot plead ml 


habuit in tenementis, to an acti- 
on for the uſe and occupation 
brought by his ſandlord, Pager 3 


. It is not neceſſary to alledse 


expreſs|v, in the declaration 
in an action for the uſe and 


-0ccupation ct land, that the 


land 1s the land of the plain- 


tiff, 14 


A tenant may always deduct 


the money paid by him for 
land tax, unleſs there be an 
expreſs agreement, that the 
money paid for land-tax ſhall 
not be deducted, | 79 


4. It is not n<ceſfary to alledge 


expreſsly, in an order upon 


the 11 E. 2. c. 19. when the 


rent became due, or that it 
was due at the time the ten- 


ant carried off his goods, 306 


It is not neceſſary to alledge 


expreſsly, in an order upon 
the 11 G. 2. c. 19. againſt the 
perſon who aſſiſted the tenant 
in carrying off his goods, that 
the tenart did cairy off his 
goods, 307 


Libel. 


. The court refuſed to give 


leave to file an information, 
as for a libel, againſt a prin- 
ter, who had publiſhed an ad- 
vertiſement concerning A 
married woman, by the or- 


der of her huſband, 122 
. The court rcfuſed to give 


leave to file an information, as 
for a libel, for matter contain- 
ed in an affidavit, exhibited in 
the court of Chancery, 112 
X 2 | Malt- 


INDEX TO THE 


Malicious Proſecution. 


1. An action for a malicious pro. 
ſecution is not to be encon 
raged, Page 16 

2. In an action for the nar 101 
proſecution of 2 civil action, 
the plaintiff mutt alicdee ir 
his declaration, that the tor 


mer action was determined in. 


his favour, betore the pie 
ſent action was biougit 
1 

3. If an action be brought, {64 
the malicious proſecution © 
an indictment, the plain. 
muſt alledge in his declara'i. nn 
that he was acquitted beo e 
the action was brought 162 
4. If a bill of indi d ment lave 


been found a true bill, it ie in- 
cumbent upon the plaintiff, 1. 


an action for maliciouſſy gro- 


ſecuting the indictment, to 
prove cxpreſs malice, 2 


Mandamius. 


1. No preciſe form is neceſiai; 


to be obſcried in a mandaiinus 


37 


2. The return to a manduru 
muſt be in very preciſe tens 


39. 1/5] 


3. A mmndamus was awarded 1: 
juſtice of the peace, for p 
pointing overſcers of tie poor 

230 

A. A mandamus was awarded, in 

the firſt inſtance, to juſtices ot 


the peace, for allowing a 
160 


poor's rate, 
5. 'T he court will not award a 
mandamus to juſtices of the 
peace, tor licenſing a public 
houſe, 217 
6. A peremptory mandumus may 


he awarded, in the firit in. 


ſtance, tor clecting an officer, 
Fug: 209 

7. A mandamns, for ee Cting an 
officer, may be a warde upon 
the 11 G. 1. c. 4. „ ough 
there has beer, an electon eo 
facto, | 222 
3. X ſecond man ͤ mut for el. t- 
] 2 an cfcc; ua. retulcd. . 5 
— But in anctier cant ap— 
pearin?, that there had been 
deliy 111 Fol uu ding on tde 
h'(t muadamus, a ſecond was 

a A ardeat, 16 
. it is not neceſſary to ſet out 
far iculaely, in a mandamus for 
electing an officer of a corpo- 
ration, the right of the cor- 
pvoration to have fuch officer, 
5 5 57 
:0. It is a good te urn to a man- 
damus, tor ele cting an officer, 
that a pcrion has been duly 
ele ccd, 140 
11. It is not a gcc return to a 
mandamus, for reitoring a per- 


1 


net eligible, 40 
12. It ot a good return to a 
mandumus, for reſtorirg a per- 
ſon to an orhce, that he was 
amoved for weglecting the 
out v of His affie e. It he 1 nes 


the particular inſtances of ne- 
ol. Ct | . Jy 


Lee cout of Qrtarter Sem̃ons, 3. 
: — ſude mem, 5 — Parti ce 45 


2 —Tuſlice a e peact, . 
Maſter ani Servant. 
1. If an wary athc om the ne— 


| glect of a ſervant, an econ 
does Oily ne at his mai- 


ter, 4: 


* 14 
24 


fon :0 un effice, that he was 


ce ffary to Ihew, 15 ch caſe, ; 


PRINCIPAL 


. If an inmiry ariſe tom the miſ- 
fea ance a irrvant, an ac- 
tion lies agaiait the ſervant, 

Poge 42 

3. If a ſervant by the con. nand 

of his matter, do @ tortious 

act, an action hes ag:inft buih, 


wo 


41, 42 


Name. 


The true name cf a perſon, or 
place, is that waich precedes, 
and not that which follows, 

an otherwiſe cailed, 279 
See Ind ictwent, 3. 


Navy Bill. 


The property in 2 nas; hill does 
not paſs it e aſſignment, 73 
1. A new ial s gr: med, be- 
cauſe the judge aas duſatisfi- 
ed with t'ic veidict. 1, 2, 264 
2. A new trial vas granted, be- 


cauſe the verdict was contra- | 


ry to the direction of the judge, 
in a matter of law, 2, 35 
3. A new trial was reſuſed, a{tcr 


an acquittal in an information | 
in the nature of a quo warran- | 
1021 


t9, 
4. A new trial was granted after 
an acquittal in an indictment, 
becauſe the def-ndant had not 
given due notice of trial, 90 
5. A new trial ought not to be 
be granted, upon the account of 
an after thought of the jurors, 


35 
6. A new trial ought not to be 


granted, upon the account of | 


a miſtake, made by a witneſs 
in giving his evidence, 


" 


MATTERS. 
Notice. 

1. All notices mutt be given to 

the attorney in a cauſe, if there 

de one, or to hs a zent, Puge 133 

2. Bu the practice of the crown- 
Office, a noiice may be deli- 
vcred after nine of the clock 
in an evening, 165 


Order of Removal. 
1. A married woman, in caſe her 
huſband base left her, and 
his ſetilement be not known, 
may be removed by an order 
to her ſetilement before mar- 
rige, 199 
. It the father of a legitimate 
child have not a ſettlement 
in England, the child may be 
removed by an order to the 
ſettlement of the mother, 200 
If upon an appeal to an order 
of removal, it be quaſhed up- 
on the merits, the quaſhing is 
concluſive upon the pariſh re- 
moving, as to the pariſh to 
which the removal was; if it 
be confirmed upon the merits, 
the confirming is concluſive 
upon the pariſh to which the 
pemova! was, as to all pariſhes, 
28; 
Order of Seſſions and of Juſ- 
| tices of the Peace. 


1. A motion to quaſh an order of 
ſeſſions, or an order of juſt:ces 
of peace, cannot be made 
upon the laſt day of the term, 
96 


2. An order of ſeſſions may be 


28 


317 


quaſhed in part, 
| 3- Every 


INDEX TO THE 


3. Every ac; uiication upon a ſta- 
tute, made by juſtices of the 
peace, is tio be Jeemed an or- 
der, if the word convict, or 
words tantamount thereto, 
are contained in the Patute, 
8 Frage 305 

4 It is not neceſſary to fot on! 
the evidence, in an order ot 
juſtices of the peace, 305 


5. It a time for proſecuting bc | 
limited, by the ſtatute creating | 
an offence, the preciſe day, 


both of cfFcrce and of th- 
order, muſt be ſhewn in an 
order ot juſtices of the peace; 
but it no time be limited, it i+ 
not necellary to ſhew either 
day, | 


to a 
an order of ſeſſions, 144 
. In an indictment for diſobedi- 

ence to an order of ſeſſions, 

the order of ſeſſions ought to 


be ſet out in the words there-|_ 
143 
See Baſtard, 3, 4, 5 —Landlord| 

and tenant, 4, 5.—Pariſh of- | 


of, 


ficer, 2. 


Pariſh Clerk. 


1. The offence of pariſh clerk is, 


frima facie, an office for life, 

; 159,175 

. A mandanus lies for reſtoring a 
perſon to the office of pariſh 

clerk, 159, 175 

Pariſh Officer. 

. A collector of toll at a 
turnpike is a pariſh officer, 27 7 


13 


— 


— 


receive a faufer, removed by 


306 | 
An indiament lies, for not | 
paying the colts of an appeal | 
s rate, purſuant to 


An inditment lies, againſt a | 
pariſh officer, tor retuſing to | 


an order of juſtices oft 

pcace, Page 164 
3. An indictment does not lie. 
| againſt, an overſeer of the 
poor of a patiiſh, for not 
making a rate of the poor, 
purſuant to an order of ſeſſi- 
ons, ; 152 
4. Leave was given to file an in- 
formation, againſt a pariſh 
cfhcer, for lorcibly removing 
a perſon who was dangerouſly 
ill of the ſmall pox, 58—PFor 
binding a goor child, to ſerve 
as an apprentice in foreign 
parts, 103.—For giving a man 
money to marry a poor wo- 
man, who was a cripple; 
whereby the charge of main- 
taining her was thrown upon 
another pariſh, 260 

Peer. 
t. A ſuit may be commenced 
againſt a peer by bill, 64 
See Attachment, 2. 
Plaintiff. 

1. The plaintiff in a cauſe may 

proſecute his ſuit, in perſon, 


217 


c 


2 — 


Pleading. 
| In the general. 
1, Leave was given to imparl, 
in an aQion of debt upon a 
judgment, until a writ of error, 
| brought upon the judgment, 

ſt oa!d be cetermined, 44 
2. If a thing alledged in plead- 
ing may be traverſed, it is 
matter of ſubſtance, 275 
3. If a thing be alledged in plead- 
ing, which it was not neceſ- 
ſary to alledge, it may be re- 
jected as ſurpluſage, "_s 
4. If 


— 


„ au 5 wWw*® * 


4. 


— 


6. 


muſt ſhew the right of hold- 


for a week, in order to give 
the defendant time to move 


PRINCIPAL MATTERS. 
Tt what is contained under a | 
Scilicet, be contrary to a poſi- | 
tive allegation in the plead- 
ines, it may be rejected s: 


in pluſage, Page 221 


It only matter of record b. 
pleaded, the concluſion mull | 


be to the record, 300.—Þwu 


if matter of record, together 


with matter of tact, be plead- 
ed, the concluſion muit be tc, 
the country, 208. 300 


If the plaintiff, in an action. 


of an inferior court, plead a 
judgment of that court, he 


ing the court, and that the 


cauſe of action ariſe within its | 
juriſdiction: But if the defen- | 


dant, in an action in an inferi- 


or court, plead a judgment of | 


the court, it is not neceſſary 
for him to ſhew either of 
theſe things, 17, 18 


In one caſe, which was an ac- 


tion againſt bail, the court re- 
fuſed to give leave to with- 
draw a demurrer and amend, 
aſter the demurrer had been 
argued, and the opinion of the 
court was known, 
In another cafe, leave was 
given to withdraw a demurrer 


and amend, after the demur- | 


rer had been argued, and the 
matter ſtood for the opinion of 
the court, 316 


. In another caſe, after the de- 


murrer was argued, and the 


juſtices had given their opini- I 


on, judgment was ſuſpended 


for leave to withdraw the de- 
murrer and amend, 


117 


Declaration. 


A declaration againſt a defend- 


ant at large is good, although 
a bill was not filed at the time 
ot delivering it: But a decla- 
ration againſt a defendant in 
priſon is not good, unleſs a_ 


| bill were filed at the time of 


ter two terms, 
. It an action be brought tor 


Va 


delivering 1t. Page 49 


_ A new count cannot be added 


to a declaration after two 
terms: but if the time for 
bringing a new action be e- 
pired, an amendment, which 
amounts to the adding of a 
new count, may be made af- 


173, 235 


the following words, thou art 
a ſheep ſtealing rogue, and far- 
mer Parker /d me fo, it is not 
neceſſary to aver in the decla- 
ration, that farmer Parker did 


not tell the defendant fo, 265, 


266 


See By-Law, j5.—Church, 4.— 


— 
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Covenant, 1.— Game, 3.— 
Innuendo, 1 l. and and Ten- 


ant, 2. lalicious Proſecuti - 


of faQ, 


Plea. 


. The pendency of a prior aQi- 


on ma be pl: aded, in bar of 
a ſecond action of the ſame 
matter; but it cannot be 
pieaded in abatement, 


in a plea of privilege, muſt be 
verified by affidavit, 19 


. The affidavit, in verification 


of a dilatory plea, muſt be 
poſitive, as to every matter 
which 15 therein 


295, 294 
4. A de- 


pleaded, 


216 
Every particular fact, pleaded 


INDEX 

4. A demvrrer, unleſs it be fo; | 
good caule, is not an iſſuable 
plea, within the meaning of 
an undertaking to plead ar 
iſſuable plea, Page 88 


5. Leave was given to plcad two 
pleas, wich appeared io be | 


2 


immateitl 
6. Infancy, or a releaſe, may be 
either pleaded ſpecially, or 
given in evidence upon the 
general iſſue, 
7. If tout temps priſi be pleaced 


by an adminiſtrator, he muſt 


aver, that his inteſtate was at | 


all times, from the time of 
making the promiſe to the | 
time of his death, ready tc 


pay; and that he has at all | 
times, ſince the death of his | 
teſtator, been ready to pay, 18 
3. The allowance of a ſimple] 


contract-debt, in a ſettled ac- 
count, cannot be pleaded in 


bar of an action of Indeb. 4% 
ſumpſit, 270 
9. A plea cannot be waved up- 
on the laſt continuance-day, 
without the leave ot the court, 
8, 
10. A marriage, beſore the laf 
continuance-day, cannot be 
pleaded in a pica of Puis do 
retn continuance, 360 


11. Nen afſumfſtt infra ſex anno, 


is a ſpecial plea, 97 
Sce Bond, 7. Landlotd and Ten: 


ant 1. Treſpaſs, 28 Trovcr, 4. 


Replication. 


1. Leave was given to reply af 
ter two terms, it being . 
dered as an amendment 17 


2. It a replication in an e 
tion in the nature of a O0 
Wurranto, be delivered during | 


270] 


PO THE 
necefiary to give a rule 10 12 
join, Pave 155 


— —„T 


Rejciuder. 


1. Upon the pie WF circum— 
liances of the calc, tune ua. 
given tO rejoin, 155 


Poor. 


1. The ſtatutes, under whic |: 
overſcers of the poor may | «© 
appointed, are to be conſtin- 
ed tliiQly, 279, 280 

2. Overſeers of the poor are not 
to be appointed tor a precinct, 

279, 280 

3. Separate overſcers ate not to 

be appointed, for a townlhip 
or vill, in a pariſh, unleſo the 
' townſhip or vill cannot have 
the benefit of the 43 Llig. c. 2. 
148 
4. A peremptory Mandumus was 
awarded, in the firſt inſtance, 
to juſtices of the peace, for 
allowing a poor's rate, 160 

5. A poor's rate cannot be 
amended, by inſerting the 
name of any perſon, oi leav- 
ing cut the name of any per- 
ſon, ualeſs the nante of ine 
perſo intended to be intert- 
ed or {cit ou, re mentlon- 

ed in the noticc of ape to 
the tate, | 118, 119 
Sce Mandimus, 3 —Order of 
Seſſions, 6.—Pariſh Officer, 
2, 3 4+ | 
PDrꝛuſtea. 

. If the deferdant in an indid- 

ment be found not guilty, the 
clerk in court muſt perie ⁊ the 
Poſtea, by entering an acquit- 
tal, and bring it into court, 


although his bill of fees be not 


| 


Ty N 


che time of vacation, it is not 


paid, 14 
Power. 


PRINCIPAL 


Power. 
1. A ſ-viſe to a ſtranger was hol. 


det, 19 be void, as not being | 


warranted by the power gi— 


vel by a Maritage lettiement, | 


Fave 296 
Prebendary. 


1. A piehendary is not entitled 


to my part of the revenue o. 


a church, before it is divided 


mo hires, unleſs a particu- 
lar part of the revenue be al 
lotted to his prebend, 


Priſoner. 


1. A priſoner may be removed, 


by the perſon at whoſe ſuit he 


has been taken in execution, 
out of the cuſtody of the ſher-| 


iff into the cuſtody of the mar. 
Ss 


be made to a priſoner, upon 


the day of giving him notice, | 


and the weekly payment is 


_ 


MATTERS. 

tcendant had pleaded privilege, 
alihough the court refuſed to 
award a writ of /uperſedeas to 
the pica of privileg, Page 156 


Proceedings. 


1. The court will not make a 


154 
2. The firſt payment of two 


ſhillings and four pence is to| 


——— 


afterwards to be made upon 


the firſt day in every werk. 


1021 


3. If there have been no proceed. | 


ing againſt a perſon, who is in 
priſon for want of appearing, 
within four months, the pri- 


ſoner, upon entering an ap- 


peatance, is entitled to a Ju- 


per ſedeas, 


it appear, that he is in cuſtody 


under an illegal judgment, he 
44 


may be diſcharged, 
Procedendo. 


t. A writ of procedends was award - 
ed, in a cafe wierein the de- 


3. 


111] 
4. If, upon a priſoner's being 
broug lit up by a habeas corpus, 


rule tor ſtaying proceedings in 
a cauſe upon an affi davit that 
the ſum of forty ſhillings is not 
due to the plaintiff, 219. 241. 
—But the court will ſome- 
times, upon ſuch Affidavit, 
make a rule for referring the 
matter to the maſter, 241 
Prochein Amy. 

1. An infant cannot ſue by fro- 
chein amy, in an action for the 
penalty given to a common 
informer, 51 


Prohibition. 


. If the defendant, in a ſuit in 
a ſpiritual court, do not reſide 
within the juriſdiction of the 
court, a prohibition lies, 158 

If a ſuit be inſtituted in a ſpi- 

ritual court, againſt the occi- 

pier of a corn-mill, tor prectal 

tithes, a prohibition hes, 43 

A prohibition does not lie to 
a ſuit in a ſpiritual court, for 

a faculty to ciet a gallery in 
a church or chapel, 178 

4. If the ſpiritual court had not 

juriſdiction of a matter, con- 
cerning which ſentence has 
been given, a prohibition lies 

after the ſentence, 177 


Promiſſory Note. 


. It is not always neceſſary, in 
an action upon a promiſſory 
note, to give actual proof, 
that the name of every indor- 
Yy ſor 


INDEX TO TFA 


ſor ot the note is ot his hand- 
writing, Page 22; 
2. The venue may be changed i 11 


an action upon a promiſſory 
note, | _ 


J 


R-cord. 


1. The iffuing of a writ is matter | 


ot record, in the court from 


which it did iſſue, 300 | 


2. No credit is to be given to an 


affdavi, which is contradic- 


tory to a record of quarter fei- | 


ſions, 286 


Remainder. 


1. If a deviſe may take effect as 
a remainder, it cannot take 
effect as an executor's deviſe, | 

43. 

2. If a remainder be limited by 


a will to a perion in eſſe, it 


does always veſt eo inſtante the | 


teſtator dies, -- * 


Rule of Court. 


1. The practice of the court, 


notwithſtanding it have va 
tried from the letter of a rule 


of the couit, ought to be ad- 
hered to, 302 | 


2. It the facts alledged in an affi- 
davit, upon which a rule to 
thew cauſe was made, are fo | 
poſitively and cx preſsly denied, 


in an affidavit upon which | 
cauſe is ſhewn, that, if the de- 


nial be falſe, an indictmen, 
will he for perjury, it is the 


courſe ot the court to diſcharge 
the rule, 1111 


Sailor. 


1. Two or more ſailors may | 


P 


join, in à ſuit in the court of 


Acmiraltv, her their wages, 
Pace 127 

2. A ſurgeon of a ſhip may fue 
in the court ot Admiraliy, tor 
lis wages, 137 
3. A mate of a ſhip may ſue in 
"the court of Admiralty, for is 
wages, | 137 
4. A ſuit may be inſti uted in the 
court of Admiralty, for Wi- 
ges, due upen a contract 
made on land, 137 
5. A ſuit may de inſtituted in 
the court of admiralty, for 


wages, although the ſhip had 


not failed out of the river 
T hames, at the time the waves 
became due, 127 


Settlement. 


1. One ſettlement cannot be de- 
termined until another 1s 
gained, | 199 

2. 1 he ſettlement of a woman 
before marriage is not ſuſpend- 


ed, during her being under 


coverture, I 
If the father of a legitimate 
child have no ſettlement in 


(O'S) 


Eng/and, and the mother have, 
the ſettlement of the mother 


is the ſettlement of the child, 
200 

4. If a perſon reſide forty days 
upon an eſtate, to which he 
became entitled by act of 
law, he gains a ſettlement, 3 
5. Ifa father, without receiving 
any pecuniary confideration, 
grant the remainder of a term 
of years in a houfe to his 
daughter, and the huſband of 
the daughter, reſide forty days 
in 


6 


PRINCIPAL MATT E RS. 


in the houſe, he gains a t. 


thement, however \mill th. 


value of the term is, Page 269 


A ſettlement is gained, by the. 
occupation of a tenement ct 
the annual value of ten pounds, 
an actual hiring not being ne 
ceſſary, 


*. n 


credit given by the landlord 
to the tenant, 312 
8. 'Tenant at will, of a tenement 


olf the ca value of ten 


pounds, gains a ſettlement, 312 


9. A ſettlement cannot be gain- | 


cd, by hiring the moiety of a 


tenement of the annual value 
10. A ſettlement cannot be 2 | 
ed by hiring the feed of land, | 
or wick of a dairy of cows, 21 | 


of ſixteen pounds, 


11. An apprentice may gain a 


ſettlement, although the du- 
ty were not paid for the ſum | 


of ſix pence, which was the 


conideration- money mention» | 


ed in his indenture, 170 
12. A ſettlement cannot he gain- 

ed, by a hiring and ervice for 

a yer, unleſo the comme nce - 


ment of the ſervice were fub- | 


ſequent to the nung, d 
13. The gaining of a ſettlement 
is not prevented, by the ab 


ſence ot a ſervant, during the | 


year he was hire! for, it the 


maſter receive bim into hu 


ſervice after the abſence 115 
11e 

24. The gaining of a ſettlemen 
is not prevented, by the mar 
riage of a ſervant, during the 

| Year he was hired for, 


312 

-. The ſettlement, gained by the | 
hiring of a tenement ot the | 
annual value of ten pounds. i« 

not gained, by reaſon of the | 


15. A ſettlement is gained, bY 
executing an annual office 2 
year, although it be executed 
in only part of a parith, Page 
134 
16. The ſon 40 certificate · man 
cannot gan a ſettlement, in 
the parith to which the cert:- 
ficate is adireficd, by a hiring. 
and ſervice in that pariſh, 
while his father reſided under 
the certificate, 12, 171 
17. It is in the general true, that 
the fon of a certificate- man 
cannot gain a ſettiement, by 
ſerving as an apprentice, in 
the pariſh to which the certi- 
ficate is addreſſe : But if a 
certificate man, or his family 
have been removed by an or- 
der of two juſtices, or if the 
certificate have not been reſid- 
ed under for many years, the 
ſon of the certificate man may 
gain a ſettlement, by ſerving 
as an apprentice, in the pariſh 
to which the certificate is ad- 
dreſſed, although the certifi- 
cate be not delivered up, 201, 
228, 305 
18. The (on of a certificate- man 
may gain a ſettlement, by a 
hiring and ſervice in any pa- 
rith, except that to which the 
| 8 is addretſed, 228 
19 The apprentice to a certiti- 
care wan may g iin a ſcitle- 
ment, by ſerving aS an ap- 
prentice in anv pariſh, except 
that to which the certificate 
is addrefled, . 232, 288 


Sheriff. 


t. A Sheriff cannot do a compul- 
ſory act out of his county: 
but he may return a writ,or do 


101 


I Yy2 


any 


INDEX TO THE 


any act which is not compul- 


Soldier. 
1. A private man in one of the 
troops of hot ſe-guards is ſuch 


a ſoldier, as is ht liable to an | 


arteſt, tor a debt under ter; 
pound 7 107 


Spirit nal Court. 


1. Credit is always to be given, 
by a temporal court, to the 
judicial acts of a ſpiuityu3: cr, 

142, 255 

2. The ſentence of a ip1nual 
court, in a caſe Where {pt 
ritual and temporal 
have a concurrent juriſd; tion, 
may be pleaded in a tempo- 
ral court, 


ſupport the letters or adni 


niſtration granted by a biſhop | 
that the inteilarc | 


will intend, 


did not leave Bona Netabi. 10, 84 
Statute. 


1. It is the province of the court 


to determine, what the nen. 
ing of any word or wore” 
in a ſlatute is, 
2, Great regard ough:tio bc 
to the eftabliſhed pracin+ © 
the court in conttrung a ta 
tute, 65.0 


3. Judgment of non ſuit cannot b. 
given upon the 14 C. 2. . 17. 


in an action qui tum, brouv! tl 
for a penalty given by a fla 


tute, if any part of the pe: 
nalty be given to the king, 22 
4 The 13 G. 2. c. 18. whereb 
the time, tor removing an o1 
der of juſtices of the peace þ\ 


a certicrari, is limited to ſix | 


months, does not extend to 
the king, 124 


| 


courts 


' 


1791 
3. A temporal court, in order tv 


6.1, 1G2., 1 1 


| 


| 


| 5. The 5 N. GM. c. 11 wherc- 
ſory, out of his county, Fage55 
| 


by an affidavit is required, be- 
tore a certigrari can be obtain- 
ed, tor removing an indict- 
ment for not repairing a high- 
way does not extend to the 
king, _ 7. 124, 128 
5. The words in the 13814 
. z. c. 5. ar any other per ſan 
ing provitege of parliament, 
do extend to a peer, 64 


7. J poulterer is not a chapman, 


within the meaning of the 
word CAapmun, in the 5 Ann. 
c. 14. 192 


8. lee words, any other engines 


to kill the gome, in the 5 Ann. 
c 14. do not extend to a gun, 
unleis the gun have been uſed 
for killing the game, 16 
9. Charcoal is not firewood, 
within the meaning of a ſty- 
tute, whereby firewood is ex- 


empted irom the payment of 


toil at a turnpike, 

10. An agicement tor the liber- 
ty to tt ack couls upon land, is 
not a leate otthe land, within 


the meaning of the ſtatute of 


* and perjurice, 4 
The words any wncertain in- 
ao in and, in the thiture ot 
fraud s ard perjurics, do only 
retme to intereſte, which are 
nm.c-rtain 48 tO the tune ot 
their duration, | | 4 
12. | a thin 1+ required by 4 
fatue tobe done inte nervt 
term, the words, % 
term, do alas mean the next 
ter n, in which it is poſtible to 


do the thing. 314 
3 The 43 Eliz. c. 2. and the 
13 14 C. 2. c. 12. by which 


a power 15 gi en of appointing 
overſeerso the poor, ought 10 
be conſtrued ſtrictiy, 279, 280 

14. The 


ne | 


| 
' 


F 
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PRINCIPAL MATTERS. 


14. The 10 & 11. V. c. 23. by yz without the leave of the court. 
| which a reward is given for the Page 166 
apprehending and proſecuting Surety of the Peace. 
ut telons, ought to be con- 
ſtrued liberally, Page 277 
15. The 13 14 C. 2. c. 5. 
which was made for regulat- 
ing the manufaQure of ſtuffs, 
within the citv of Norwickand 
county of Norfolk, is a pri- 
vate ſtatute, „ Os 
See Conviction, 2, 3, 4.—Indict- 


ment, 9. 


1. The recogniſance for keeping 
the peace, entered into upon 
the exhibition of articles of 
the peace, is forfeited, by aa 
aſſault upon any perſon, 
1 | | 140 
2. This court will not * a 
mandamus to a juſtice of the 
peace, for taking a recogni- 
ſance for keeping the peace, 

| Stocks. | upon articles of the peace, 

1. If the whole contract for the] exhibited in this court, unieſs 
ſale of ſtocks be regiſtered, it there ate ſome very particular 
is not neceſſary, that the re- circumſtances in the caſe, 253 
on —> _—_ by = | Tenancy in Common. 

2. If a contract be, that A. ſhall | i- By the words, equally to be di 

transfer ſtock, at a certain day | vided, either in a deed to uſes, 

to B. and that B. ſhall pay a] or in 4 deed at the common 
certain ſum of money to J.] law, a tenancy in common is 
for the ſtock, A. may main-| created, 71, 72 
tain an action for the money, Tithe. 
without alledging in his decla- Ry 
ration, that dhe did aQually . 0 wer Ye . 
OO as th 18 pier of a corn-mill, to the 
— Is I] payment of a predial tithe, 43 
n Treſpaſs. 

1. Upon the delivery of a writ}, An action of treſvaſs lies for 
of error to the clerk of the er-| the making of ps. qe of 
rors, it becomes a ſuper/edeas | diſtreſs bs cath — diftrai ” 
e 
ment: But if bail be not pu- 3 pe 
in by the plaintiff in error, [2 It ;. __ 
weithin four days after the al- * 41 — ws ” je = 
lawance of the writ of error, | paſs "3a a falſ : meſs _ 
it ceaſes to be a ſuper ſedeas. e 

| who juſtifies the impriſonment 


| 52] under a capras of an inferio 

SL S 7 f an inferior 

writ of error coram vb | 
A writ of #15} court, to ſet out all the pro- 


| not a ſuper ſedeas in itſelf : But | i 

| execution cannot be ſued out — __ 2 ah w 
upon the judgment, while the] gion in the inferior eee 

wWiit of error is depending, 3 


9 —— 


ts 


— 
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aroſe within the juriſdiction of 
that court, Pare 82,83 
3. The detendant, in an action 


ol treſpaſs, cannot juſtify the 
throwing down ot a ladder, | 


upon which a perion is 
although the ladder were un 


lawtully erected upon the ard 
of the deſendant, 139 


Trial. 


1. The queſtion, whether there 


has been an utage in a corpor:.- | 
tion to have certain officers, is 


proper to be tried by a jury 
| 37 
2. Different iſſucs, in the ſame 
cauſe, may be tried in differ 
ent terms, 130 


3. Upon the trial of differen: | 


iſſues, at the ſame time, the 


evidence, as to every iſſue. | 


may be given ſeparately, 131 


4. A Trial at bar ought not to be | 


granted in any action, except 
an action of <jeQtment, be- 


fore iſſue is joined, 155 


=. A trial at bar ought not to be 
granted, becauſe the cauſe is 


expected to be long, or on the 
account of the value of the 


matter in queſtion, 79 


6. It is not ſufficient, for the ob- 
taining of a trial at bar, to al- 
ledge generailv in an affi- 


davit, that difficulty is ex- 
pected to ariſe at the trial of 
the cauſe; but the partt- 
Cular difficulty which is 


pointed out, 79 
-, | he trial of a cauſe was put 
eff, b-cauſe the detendant's 
attorney was ſo ill, as not to 
be able to attend the trial, 63 


S. The court refuſed to give fur- | 


ther time, tor the trial of a 


feigned iſſue, after the record 
had, without any good reaſon 
appearing for ſo doing, been 
wii hdrawn, Page 215 


Trover. 


1. A rule was made in one caſe, 


— 


expected to ariſe, ought tobe | 


upon the particular circum- 
ſtances of the cafe, to ſhew 


cauſe, why upon bringing a 


book into court, for the con- 
verſion of which an action of 
trover was brought, the pro- 
ceecirgs in the action ſhould 
not be ſtayed, 81.— But in 


another caſe, the court re- 


fuſed to make a rule of the 
like kind, | 120 


2. It is equally a converſion to 


ſell the goods of A. which 
were delivered to the ſeller by 


a perſon not having a lawful 


authority to deliver them, as 


as It is to take the goods of . 


and ſell them, - al 
It is as much a converſion in 


2 


A. to fell the goods of B. for 


the benefit of C. as it would 
have been, in caſe A. had 


ſold the goods for the benefit 


of himſelt, 41 


4. A releaſe is the only thing, 


which can be pleaded ſpecially 
in an action of trover, 19 


Venue. 


1. The form of an affidaiit for 


changing the venue, 77 
2. The venue may be changed, 
after an order has been obtain- 
ed trom a judge, for time 
to plead, 207 
3- The venue may be changed, 
by an amendment, aſter the 
defendant has pleaded, 150, 
294 

4. The 


AX 


* 


PRINCIPAL MATTERS. 


4. The <nue may be changed, 


in an action upon a promiſlory 
note, or in an adion upon 
a pilicv of inſurance, unlef+ 


ti:c policy be a deed, Page 7| 


5. Ie venue cannot be changed 
in an information, 147 
6. The venue cannot be chang- 
ed upon the common a fficla vit 
in a cauſe wherein an attorney 
of this court is plaintiff, 153, 
180 


7. he venue cannot be chang- | 
eq, from an Eng iſb to a Weich 
48 
8. The delivery of a writ is ma- 


county, 


terial evidence, within the 


meaning of an undertaking to 


give material evidence, enteted 


into upon the diſcharging of | 
a rule to ſhew caule, why the | 


venue ſhould n not be changed, 


Verdict. 

1. A verdict, tor he finding of 
which the jurors voted, is 
good, 100 


2. A -erdift, for the finding of | 
which there was ſufficient evi- | 


dence, is good, although im- 
proper evidence was admitted, 


190 
3. A verdict, found in an inferior | 
good, although | 


court, is 
twenty-iour perſons were re- 
turned upon the pannel for 
the jury, 256 
4. Every intendment, which can | 
fairly be made, ought to be 
made, for the ſake of ſupport- 
ing a verdict, 164, 168 
5. But the court will not intend, 
that a thing, which is nor 
alledged in the de Jaration, 
was proved; becauſe there 


— — 


— — 5 


56 : 
may be entered up againſt the 
6 


was no neceſſity of provirg 
ſuch thing, Page 282 
6. The court teĩuſed to ſet aſide 
the proceedings after a ver- 
dict, on the accrunt of a miſ- 
take. in inſerting the word 
Landon in the copy of the de- 
claration delivered, inſtead of 
the word Middleſex, I54 
If a verdic do nat find the 
whole that is in iſſue, no judg- 
ment can be given upon it, 35 


Warrant. 


. It is not neceſſary, that the 
authority to commit ſhould. 


appear in a warrant of com- 
mitment, 129 


Warrant of Attorney. 


If a warrant of attorney, to 
conteſs a judgment, be enter- 
ed into by two perſons, and 

one of them die, judgment 


other, 
Will. 


. The meaning of former words, 
contained in a will, may be re- 
ſtrained by ſubſequent vous 

If the manifeſt intention of a 
teſtator cannot be anſwered, 
unleſs the deviſee of an eſtate 
take an eſtate in fee, a fee will 
paſs by the will, although 
the words th-reof are not ſuf- 

| ficient to paſs ſuch eſtate, 195 

3. If there have been a ſurren- 

der of a copyhold eſtate, to 
the uſe of the ſurrenderor's 
will, the eſtite will paſs by 
any words, in the will of the 
ſurrenderor, which amount to 
an appoiniment under the ſur- 
render, 195 
. Witneſs. 


INDEX T 
Witneſs. 
t. A father, who is a freeman of 


a corporation, is an admiſſible 
Witneſs, to prove a cuſtom 


in the corporation, under | 


which his ſon claims a right 
of admiſſion to the freedom ot 
the corporation, 


who is not rated to the poor, 
is a competent witneſs, in an 
action for the penalty the 


moiety of which is given to 
the poor of the pariſh, 180| 


3. The perſon, to whom money 


has been given to forbear to | 


vote at an election, is a com- 


petent witneſs, in an action 
ſor the penalty given by 2 C. 


2. c. 24. 5 290 
4. A married woman is an admiſ- 
ſible witneſs to prove, that a 
child, born of her body, was 


huſband had no acceſs to her, 


1. The words, for the ſpeaking 


62 | 


of which an action has been | 
brought, are to be conftrued | 


Page 46 | 
2. An inhabitant of a parith, | 


ten by a man not her| 
huſband: but ſhe cannot be| 
admitted to prove, that her 


O THE, &c. 
wherein they are generally 
underſtood, Page 265 
2. An action lies for ſpeaking th 
following words ot a woman, 
ſhe keeps a batudy houſe, 33 
3. An aQtion lies for [peaking 
the following words, thou art 4 
ſheepſtedling rogue, and farmer 
Parker told me fo, and it is not 
neceſſary to aver, in the de- 
claration, that farmer Park: 
did not tell tte deſendant fo, 

| | : 265, 266 

See Innuendo, 1. 

| Writ of Enquiry. 

. It is not error, to make a2 
writ of enquiry, in an action 
commenced in the court of 
Common Pleas by bill, return- 

| able upon a general return 

F. _.__ Wy 
2. The. agn of the houſe, at 

| which a writ of enquiry is to 

be executed, and that it is to 
be executed between two cer- 
| tain hours, muſt be mention- 

ed, in the notice for executing 

| a writ of enquiry, 181 

3. If the treble damages given 

dy the 43 Eliz. c. 2. have not 

deen aſſeſſed by the jury, a 

writof enquiry may be obtain- 


* a. 


by the court in that ſenſe, | 


ed for the aſſeſſing of ſuch da- 
mages, 214 


